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This Souvenir is dedicated to the fond memory of

Advocate P.A. Sebastian, the founding president of IAPL

P.A. Sebastian (or Sabby, as he was popularly known), was a well-known lawyer at the
Bombay High Court, who stood at the forefront of the democratic rights movement in
India for nearly four decades till his untimely death on July 23, 2015.

He was not only one of the founders of Committee for Protection of Democratic Rights
(CPDR) in Mumbai in 1977, and its General Secretary for nearly 20 years, but also helped
set up the Indian People’s Human Rights Commission (IPHRC) and the Coordination of
Human Rights Organisations (CDRO). He was also a founder member of International
Association of Peoples Lawyers (IAPL) as well as the first President of its International
affiliate. He was also Vice President, Committee for Release of Political Prisoners (CRPP).

Sabby  fought many valiant battles, inside and outside courts, participated in numerous
fact-finding teams all over the country, and stood on the side of those who faced, and rose
in revolt against, oppression.

His loss is still being felt by radical movements all across the country and all those who
stand on the side of justice and truth.
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INTRODUCTION
Dear friends,

The Indian Association of People’s Lawyers (IAPL) was founded in 2004 with Advocate
P A Sebastian as its President, The founding conference of IAPL, held in Mumbai in 2004 was
attended by some 70 lawyers. The second and third All India Conferences were both held in
Nagpur on 25th and 26th March 2006 and 8th & 9th January 2011 respectively. Justice (Retd) H.
Suresh, Justice (Retd) Michael Saldhana, Justice (Retd) Rajinder Sachar, Adv. P. A. Sebastian,
Adv. Dr. Mukul Sinha, Adv. Indira Jaising and Adv. Prashant Bhushan were some of the speakers
who actively participated in past Conferences.

The Indian Association of People’s Lawyers is a constituent of the International
Association of People’s Lawyers. International Association of People’s Lawyers has its
Headquarters in the Netherlands. Its founding Congress was in 2000 in Doorn, Netherlands,
which was attended by lawyer-members from Belgium, Netherlands, Germany, Mexico,
Colombia, Nepal, Turkey, Philippines, India and a few other countries.

Disparities notwithstanding, several lego-political problems that loom large over the
world today are of global character. There is a perennial conflict between the mighty and the
weak, between the oppressor and the oppressed and between the aggressor and the
aggressed. Sovereignty, a historically fought and won right of the independent countries and
recognized by International law as inviolate was made mincemeat when the USA attacked
Iraq in 2004. It was in such a world scenario which called for the formation of the International
Association of People’s Lawyers.

The Indian Association, which is a chapter of the International Association, will take
up issues that are particularly important to India apart from international ones, including
issues regarding struggling people, whether peasants, workers, indigenous people, women,
whichever section they may be. We approach such organizations and find out what legal
problems they face and do their cases inside & outside courts as circumstances demand. IAPL
has as its members lawyers, law students and para-legals who believe in and work towards
creation of a just and egalitarian society and provide legal support to people’s struggles to
live with human dignity. We invite all likeminded people to join the organization to strengthen
this human struggle. IAPL does not receive any finances from funding agencies. It is only
through members’ and well-wishers’ contributions that its activities are conducted.

The fourth All India Conference of IAPL is being held on 24-25 June 2017 i.e. ‘Emergency
day’ in the background of the recent recommendations of the Law Commission to criminalize
lawyer’s strikes for abstention from court work. The right to strike flows from the fundamental
right to association and protest. Like most of the oppressed sections in India, the right to
protest and collectively bargain is being criminalized and gradually eroded. Draconian
legislations such as the Unlawful Activities (Prevention) Act, Sedition, Armed Forces Special
Powers Act and various Public Security Acts are being used to suppress the struggling people
and dissenting voices. Thousands of such people’s activists, lawyers or Human Right Defenders
have been labeled as ‘terrorists’ or ‘anti-Nationals’ and incarcerated under such Acts. On the
other hand State Surveillance has been steadily increasing. In the name of ‘National security’,
the citizen’s right to privacy is being systematically curtailed. The blatant example is the UID
(Aadhaar) project which forces the citizen into choicelessness, destroying the idea of consent,
while the State assumes power over the body and data of every person, for Corporate interest
to exploit. All signs of a new Emergency.

Adv Sudha Bharadwaj
Vice President, IAPL

3



IAPL Souvenir- 2017

4

MESSAGE OF SOLIDARITY FROM THE AUSTRALIAN BRANCH OF THE
INTERNATIONAL ASSOCIATION OF PEOPLES’ LAWYERS TO THE 4th ALL

INDIA CONFERENCE OF THE INDIAN ASSOCIATION OF PEOPLE’S
LAWYERS

The Australian Branch of the International Association of Peoples’ Lawyers sends

greetings in solidarity to the lawyers of the Indian Association of Peoples’ Lawyers and best
wishes for a successful 4th All India Conference.
While we cannot attend the Conference, we will be with you in spirit as you discuss issues of
concern to the Indian people whom you serve so courageously under extremely dangerous
conditions.

The rule of law is being shredded around the globe and democracy in serious danger
as corporate interests are served by national governments that are only too happy to sacrifice
the health, safety and livelihood of the masses in order to ensure that their corporate
paymasters continue to rake in huge profits.

We commend you for the resistance you are engaged in to protect the rights of the
people of India. Your work as an Association is in the forefront of progressive lawyering and
what you have achieved and continue to achieve is much admired.

We have no doubt that your discussions will be fruitful, and a report of your views on
the important issues you face will be eagerly awaited by legal colleagues around the world.
We recognize that the struggles for justice, the maintenance of the rule of law and democracy,
and the protection of the rights of people and nature, are in good hands in India, your hands,
the committed lawyers of the Indian Association of Peoples’ Lawyers.
In solidarity,

Gill H. Boehringer
Chair, Australian Branch,
International Association of Peoples’ Lawyers

MESSAGE FROM JUSTICE H.SURESH (RETD.) TO THE 4th ALL INDIA

CONFERENCE OF THE INDIAN ASSOCIATION OF PEOPLE’S LAWYERS

The time has come for the lawyers and judges to speak.
For, what is under threat is the existence of our sacred
Constitution itself. Those who are in power have no faith in
our Constitution. The hidden agenda of replacing the present
Constitution with the one drafted by the RSS is now openly
visible. Step by step, all freedoms and rights guaranteed under
the Constitution, are being denigrated with no compunction.

Soon the Preamble will go. So also the entire edifice
as envisaged under the Constitution will disappear. Hence,
let us all be forewarned to desist any such venture, any further.

Justice H. Suresh (Retd.)
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MESSAGE OF SOLIDARITY FROM THE INTERNATIONAL ASSOCIATION OF

PEOPLE’S LAWYERS (IAPL) MONITORING COMMITTEE ON ATTACKS ON

LAWYERS TO THE 4th ALL INDIA CONFERENCE OF THE INDIAN

ASSOCIATION OF PEOPLE’S LAWYERS

The International Association of People’s Lawyers Monitoring Committee on Attacks
on Lawyers sends you our warmest fraternal greetings of solidarity, and hope that you have a
productive and successful conference.  The IAPL was created in 2000 to gather lawyers involved
in the legal support of collective struggles for people’s rights and in situations of gross rights
violations.  It has branches in India, Mexico, Brazil, Australia, Chile and supporters in a number
of other countries.  The IAPL Monitoring Committee on Attacks on Lawyers was created in
2014 and maintains a very extensive blog documenting such attacks : https://
defendlawyers.wordpress.com/ The Committee also participates in conferences, meetings
and protests around the world to defend lawyers under attack and presents papers and studies
to such gatherings.

The Indian Association of People’s Lawyers is a valued and central component of the
IAPL.  You have been in the forefront of the struggle to protect and extend people’s rights by
defending students, workers, lawyers, women, the poor and the oppressed, and we have
been consistently impressed and inspired by your work.  We have observed with horror the
increasing attacks against lawyers in India, and hope that you will redouble your efforts to
support and defend our colleagues under attack.  You played an important role in the Day of
the Endangered Lawyer in January 2017 on the theme of China by organizing protests and
activities.  The Day was a big success this year and we look forward to working with you again
to show our solidarity with our Egyptian colleagues in January 2018, who have been arrested,
detained, tortured, prevented from travelling outside the country and harassed in the
execution of their duties.

Attacks against people’s rights and lawyers continue and intensify in India and around
the world.  We are confident that the Indian Association of People’s Lawyers will be there to
respond, to protest, to speak out, to defend those under attack and continue the struggle to
defend human rights. It is an honour and a privilege to stand beside great and courageous
lawyers like you, and we salute you in your struggle.  We thank you for your continued
involvement and wish you a very successful conference.

Stuart Russell
Bordeaux, France
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Manufacturing Sedition from Political Dissent:
The Judgment against Binayak Sen

P A Sebastian

The charge against the accused in the case of
Piyush Guha, Binayak Sen and Narayan Sanyal
is that they have aided and abetted the
Communist Party of India (Maoist), which has
been banned under the Unlawful Activities
(Prevention) Act.

The case starts with the arrest of
Piyush Guha, a tendu leaf trader. The
prosecution says that on 6 May 2007 the police
superintendent, Raipur sent a wireless
message to all the police stations under him
that the police should closely search
suspicious persons, suspicious vehicles,
hotels, lodges, rest houses and dhabas. They
were also directed to search thoroughly the
street vendors, detain all suspicious
characters and legally proceed against them.
In the course of carrying out such a search, B S
Jagrit, the inspector of Raipur police station,
was told by an informer to keep an eye on all
those walking towards the railway station.
Then he says that he suddenly spotted Piyush
Guha. The police stopped and questioned him
on the basis of suspicion, but not receiving
satisfactory answers, the police called one
Anil Kumar Singh, a passer-by, and took both
to the police station and opened the bag of
Piyush Guha and found in his bag three
magazines, a newspaper and three letters
among some other things. Anil Kumar Singh,
the passer-by, deposed before the court that
he heard Guha say to the police that Binayak
Sen used to meet Narayan Sanyal, one of the
three accused, in jail and collect letters from
him. Binayak Sen passed on the three letters
concerned to Guha, who, in turn, passed on
them to the CPI (Maoist).

The whole case revolves around this
story which has many loopholes. Piyush Guha
was produced before a magistrate on 7 May
2007 under Section 167 of the CrPC [Criminal

Procedure Code]. He stated before the
magistrate that he was actually detained on 1
May 2007, not on 6 May as claimed by the
police. He was kept in i llegal custody,
blindfolded and incommunicado for 6 days in
violation of CrPC, which stipulates that an
accused should be produced before a
magistrate within 24 hours of his arrest. He
further said that he was picked up by the police
not from the road leading to Raipur railway
station as stated by the police but from
Mahindra Hotel. The statement of Guha that
he was picked up by the police from Mahindra
Hotel is supported by the affidavit of the
government filed in the Supreme Court while
opposing the bail application of Binayak Sen.

However, the judge accepted the
police claim that the statement in the
Supreme Court (SC) was a “typographical
error”. Here are two statements which are
different from each other. Both of them were
made on oath. A word, a figure or a few letters
can be treated as typographical error. It goes
against common sense and rationality to say
that an important statement made in the SC
on oath is typographical error. The second
additional sessions’ judge, Raipur, B P Verma,
has done a disservice by this statement to the
Indian judicial system, which is already
sinking under the burden of corruption and
other misdemeanours.
The prosecution states that the police
recovered three letters written by Narayan
Sanyal and addressed to his party comrades
from the bag of Piyush Guha. The only
evidence produced by the prosecution in this
respect is the deposition by one Anil Kumar
Singh, the “passer-by” mentioned above. He
said that the police called him by gesture and
introduced to him a person called Piyush
Guha. The police told him that Guha was a

6
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suspected person. Then they opened his bag
and recovered some CPI (Maoist) literature
and three letters, which later on the police
claimed were written by Narayan Sanyal. Anil
Kumar Singh further said that he overheard
Guha say to the police that those three letters
were given to him by Binayak Sen. The
narration of the event shows that he did not
know when the police took Guha into custody.
When he saw Guha, he was already in police
custody. He did not know whether the police
had picked up Guha on 1 May and planted the
letters and other articles on him. Yet the
whole case rests on this Anil Kumar Singh
assertion that he heard Guha say to the police
that Binayak Sen had given him the letters.
This hearsay has no evidentiary value. The
statement made in police custody is not
admissible against the accused. Once the
police fail to prove that they caught Guha from
station road, the whole edifice of the case
falls.

Besides, Binayak Sen visited Narayan
Sanyal with the permission of the senior
superintendent of police. The prisoners are
permitted to write letters. The restriction is
that the prison authorities will read the letters
and censor them, if necessary, before they
are sent out. So the presumption is that the
letters did not contain anything objectionable
unless one concludes that the jail authorities
collaborated with Sanyal to carry on illegal
activities, in which case the judge should have
asked the government to take legal action
against the jail authorities. The judgment
does not say whether the content of the
letters was objectionable or not. No action
could have been taken against the accused
unless the content was unlawful. A discussion
about the central point is missing in the
judgment. Carrying letters from prisoners is
not unlawful in itself.

Some of the things which the judge
says are strange, and they do not go well with
a supposed judicial mind. The judge refers to
several people as Naxalites and treats them
as criminals. There is no law in India or
anywhere else in the world which defines the

term “Naxalite” and treats them as criminals.
However, the burden of the judgment is the
term “Naxalite” and the inherent criminality
of the term “Naxalite”. The judgment keeps
on saying that Binayak Sen and Piyush Guha
knew Naxalites and met them. The judgment
uses interchangeably the terms “Naxalite” and
CPI(Maoist) and concludes that Sen and Guha
aided and abetted the CPI (Maoist), which is
a banned organisation.

The judgment repeats that some
letter or letters recovered from Sen’s house
address him as “comrade”. The learned judge
takes it for granted that “comrade” meant that
Binayak Sen was a member or supporter of
the CPI (Maoist). The English dictionaries
state that “comrade” means an intimate friend
or associate or companion. Does the judge
know that Pandit Jawaharlal Nehru, Subhash
Chandra Bose and Jayaprakash Narayan were
addressed as “comrades”? Clement Attlee,
the former prime minister of England, was
addressed as “comrade”. One can rest assured
that he does not know. Can India afford to
have such judges to decide the fate of human
life? The judgment is arbitrary to the extreme.
It does not define the terms; it does not set
up a nexus.

Just one instance will demonstrate
the whimsicality and ideological bias of the
judge: “Amita Shrivastav was a teacher in Daga
Higher Secondary School two years ago. She
came to the school through Ilina Sen who is
acknowledged by Binayak Sen as his wife. She
worked in the school for seven months and
then stopped coming to the school. Amita had
a CD related to the Second World War Nazi
camps. This was shown to the students in the
school. Later it was found that Amita was
connected to Naxalites and had absconded”.
It is really shocking that the judge interprets
anti-Nazism as Communism. How did the
judge know that she was connected to
Naxalites and she had absconded? How did
he know that she had not been abducted and
killed by some criminals like Salwa Judum?

The judgment is full of such
absurdities. Two examples will further

7
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illustrate the point. One case is the way he
deals with a telephone conversation between
Bula Sanyal and Binayak Sen. Bula Sanyal is
the sister-in-law of Narayan Sanyal. The judge
concluded from this that there was contact
between Binayak Sen, the family of Narayan
Sanyal and CPI (Maoist) supporters. Narayan
Sanyal being a Naxalite the judge inferred
that his whole family consisted of supporters
of CPI (Maoist). Sen’s conversation with one
of the family was sufficient proof that he was
also a CPI (Maoist) activist. The contentions
of this sort are really asinine.

The judge accepts the police version
of Salwa Judum and says that it is not a state
organised vigilante squad and is a
spontaneous reaction of the tribals against
Naxalites. The judgment indicates that
“terrorism and oppression of the Naxalites
increased so much that it became a question
of life and death for the tribals of the area.
Such reasons led to the launching of anti-
Naxalite Salwa Judum campaign”. The
judgment tries to explain what the ‘Salwa
Judum’ means. “‘Salwa’ means peace and
‘Judum’ means meeting at one place for some
specific purpose”. The judge makes reference
to some articles seized from Piyush Guha and
states that “they have demonstrated
opposition to Salwa Judum and praised
People’s Liberation Army and paid homage
to the killed Maoist comrades”.

On the basis of such facts and logic,
the judgment pronounces that Piyush Guha,
Binayak Sen and Narayan Sanyal have
committed sedition.

The accused have been punished
under Section 124-A of the Indian Penal Code,
which deals with sedition. It says that
“whoever by words, either spoken or written
. . . brings or attempts to bring into hatred,
contempt, or excites or attempts to excite
disaffection towards, the government
established by law in India, shall be punished
with imprisonment for life. . . .” A literal
adherence to the Section makes every
opposition to the government an offence
punishable with life imprisonment. The

Comptroller and Auditor General’s report
states that the Indian state has lost 1.76 lakh
crore because of the fraudulent dealings in
the allotment of 2-G spectrum. A writ petition
pending in the Supreme Court alleges that Rs
70 lakh crore has been deposited abroad to
evade tax. These are enormous sums which
could have made a difference to the quality
of life which the Indian masses lead. Free
education and free medical treatment are
constitutional mandates. However, they have
not been implemented on the plea that there
was no money. If one articulates such matters,
it naturally brings the government
established by law into contempt and hatred
and causes disaffection towards the
government. It means that the vast majority
of people can be prosecuted and jailed under
this section. But where do we keep them?
The whole country will have to be converted
into the prison camp. Is this not an
irredeemably absurd idea?

The constitutional validity of the
Section 124-A the IPC has been challenged in
the Supreme Court and the Court has
repeatedly said that the sedition as defined
under Section 124-A can be constitutionally
tolerated only if the prosecution proves that
the statement of the accused has led to
violence. The judgment in this case does not
even discuss the content of the letters
allegedly recovered from Piyush Guha and
whether he delivered them to the CPI
(Maoist). If he delivered them to the party,
the prosecution had to further prove that the
letters led to such and such specific incidents
of violence. The judgment is absolutely silent
on such points. The judgment manifests the
misuse and abuse of Section 124-A of the
Indian Penal Code. A law which is so
susceptible to misuse and abuse in raw hands
or biased minds should be deleted from the
statute book of India, which claims to be the
largest democracy in the world.

This judgment is one more symptom
of the ideological degeneration of the Indian
judicial system. The judgment in the Babri
Masjid case resorted to rule of faith in place

8
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of rule of law. In this case, the judge says that
Piyush Guha has to prove that he was arrested
from Mahindra Hotel on 1 May, not on 6 May
and the letters were planted on him new
through the prima facie evidence was in
favour of Guha. The judge shifted the burden
of proof to the accused, which violated the
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The death sentence to Saddam Hussein was
the culmination of a relentless process, set in
motion by the US. The process was fraught
with moral and legal turpitudes, violations
and mala fides. And it has unleashed a
Frankenstein monster, which is
opportunistically and deceptively called
terrorism.

International law has evolved over
centuries. At this stage of its evolution one
country does not charge the president of
another country with crimes against
humanity, arrest him, try him and punish him
to death. The US action against Saddam
Hussein is an act of war, which violates every
canon of international law. This process of
aggression was built up and perpetrated on
two premises: (1) Iraq had weapons of mass
destruction, which could be launched within
45 minutes notice; and (2) Iraq was in collusion
with Al Qaida, which was held responsible for
the attack on the World Trade Centre’s twin
towers in New York City. The US congressional
committees have investigated and found that
both the allegations were totally unfounded.
George W Bush and Tony Blair have

themselves dropped these arguments. Now
they say that they attacked Iraq to put paid to
the dictatorship of Saddam and to usher in
democracy there.

This alibi of democracy for the
aggression on Iraq has been retrospectively
forged to justify the war in the light of
disasters that stare Bush and Blair in their
faces. If this was the reason that motivated
Bush and Blair, they would have attacked
Saudi Arabia first. What are the credentials of
America to cultivate democracy in the world?
They carpet-bombed, napalmbombed and
defoliated Vietnam with Agent Orange and
killed three million Vietnamese to install and
retain puppet regimes there. The Central
Intelligence Agency of the US organised a
military coup in 1973 in Chile to overthrow
and kill Salvador Allende, the elected
president. In Indonesia, America
masterminded and executed a violent
deposition of the popular Sukarno
government and, which in its wake, led to the
massacre of 5,00,000 communists, only to
instate Suharto, a corrupt autocrat who
misappropriated the wealth of Indonesia for

basics of the criminal justice system. The
judgment indicates that the Indian judiciary
is moving backward.

(This article was first published in the
January 2011 issue of Analytical Monthly
Review and later posted at MRZine at
mrzine.monthlyreview.org/2011/
sebastian280111.html)

The trial of Saddam Hussein violated all the basic principles of international law. The Iraqi
Special Tribunal lacked independence; its judges openly displayed their prejudices; they
did not act on evidence before them; and the defence was not provided with documents
and transcripts of the trial testimony needed to enable it to question witnesses as required
by law.

Death Sentence to Saddam Hussein

PA Sebastian
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personal aggrandisement. Instances of
American assault on democracy are galore.
America invaded Iraq and unseated Saddam
for the reason that he came in the way of
America’s hegemonic ambition in west Asia.

The Dujail Case
There is more than one set of charges

against Saddam Hussein and separate trials
are being conducted against him. In the first
trial, which is complete, Saddam was accused
of killing 148 people from Al Dujail village
after an attempt to assassinate him there in
1982. This was when Iran and Iraq were locked
in the second year of a major war that
threatened the sovereignty of each country
and killed about a million people. The
automobile in which the president was riding
was hit by gunfire. The assailants who made
the attempt were seen fleeing towards Iran.
The announcement of the assassination
attempt on his life first came from Tehran.
This was one of the episodes in the war.

Both Iran and Iraq had large segments
of their population whose loyalty in the war
was uncertain. Ayatollah Khomeini lived in
exile in Iraq from 1964 to 1978. Many shias in
Iraq identified strongly with the Islamic
revolution he was leading in Iran. The Dawa
Party, a political organisation formed by shias
in Iran, opposed the government of Saddam
Hussein. The members of Dawa Party in Iraq,
the party that the US installed in power after
the occupation, were then considered a
threat to his government and his war efforts.
To secure Dujail and the surrounding areas
and to protect the nation, persons suspected
of participating in, or supporting, the assault
on the president and the violence that
followed, were arrested. Many more people
were interrogated. The prosecutions were
initiated by the late spring of 1984, nearly two
years after the act occurred. During the
interrogation of major offenders, 148 males
had confessed to participation or providing
support to the assassination attempt and
related hostile acts in the Dujail area in July
1982.

There were no trials because the
defendants admitted guilt. The offence
charged was treason – taking up arms against
one’s own country in time of war and
supporting its violent overthrow. The death
penalty was mandatory. The court had no
discretion under the law. A prominent
committee of Iraqi judges reviewed the death
sentences and affirmed them. In the time of
war the risk of summary executions for their
deterrent effect is high. President Saddam
Hussein, as required by Iraqi law, reviewed
and approved the orders of execution. It is
common for the law to require the highest
official of a state to approve and sign death
warrants. George Bush signed 152 such
warrants as governor of Texas. His reviews
took about 30 minutes for each case. He never
granted clemency or pardon. Women, minors,
retarded people and aliens were executed.

Violations of International Law
It is a truism that a fair trial requires

an independent judiciary. Presumption of
innocence and the right of self-defence are
other indispensable conditions that a fair trial
entails. However, Iraqi Special Tribunal (IST)
is a creature of the 2003 US war against Iraq. It
was conceived of and constituted by the US
during the illegal occupation of Iraq. The US
lawyers wrote the statutes creating the IST.
The IST is financed by the US. Its personnel
were selected, trained and are protected by
the US military. The US directly influences the
conduct of the IST. Three of the chief judges
of its trial chamber have been removed at
critical points in the trial by overt external
political pressure because the judges’ conduct
in court displeased the ruling establishment.
Four defence attorneys have been kidnapped,
tortured and executed. Court personnel and
their families have been killed.

The judges of the IST are not impartial.
They are avowed enemies of Saddam Hussein
who claim to be victims of acts by his
administration. The chief judge in the Dujail
case was born and raised in the Kurdish village
of Halabja. He asserts his relatives and friends
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were among those killed in poison gas attacks
in 1988. He was twice convicted and
sentenced to death by Baathist courts for
violence against the government of Iraq. It
will not be surprising if he acts as an avenger
and not a judge. The defence had no
opportunity to investigate, find documents
(all seized by the US), or to locate witnesses
because of the overwhelming violence in the
country. The defence was given no transcript
of the testimony and trial proceedings. The
prosecution presented its case leisurely over
a period of seven months. The defence was
forced to begin immediately and, after five
consecutive weeks of hearings, was cut off
from presenting more important witnesses
by the chief judge who said: “If you cannot
prove your innocence with 34 witnesses, 100
will not help”. The chief judge frequently
expressed his hatred for the defendants,
saying at the trial that for Saddam Hussein “a
trial is not necessary, just a hanging”, and
during the trial, of every defendant, “they all
have had blood on their hands since
childhood”.

The trial of Saddam Hussein violated
all the basic principles of international law.
The IST lacked independence; its judges
openly displayed their prejudices; they did
not act on evidence before them; and the
defence was not provided with documents
and transcripts of the trial testimony needed
to enable it to question witnesses as required
by law. The trial was a continuation of an
illegal war waged against Iraq. A trial can
never be fair and just without strict
compliance with the principles of the rule of
law.

Selective Justice
The second charge for which Saddam is on trial
now is that the Kurds were attacked with
poison gas. This is a classic example of
selective justice and much worse. There are
26 million Kurds, about half of whom live in
Turkey. The rest are in Iraq, Iran, Syria and the
former Soviet Union. The regions where they
stay are contiguous. They have been fighting

for independence for quite long. They fight
an armed struggle against the Turkish state.
Very often they took shelter in Iraq when
Saddam was in power and Turkey used to
threaten Iraq with military action. Obviously,
the Kurds had comparatively more freedom
in Iraq. Turkey sent division strength armed
forces into northern Iraq in the mid-1990s,
destroying villages and killing Kurds. Turkey
is said to have massed 2,00,000 troops on the
border with Iraq in April 2006, threatening to
invade and attack Kurdish fighters. Turkey is
an ally of US, so the US does not talk about
the freedom of Kurds in Turkey and the crimes
committed against them by the Turkish
government. Crimes committed by friends
are no crimes.

At the end of the first world war when
the Ottoman empire in west Asia collapsed,
the US president Woodrow Wilson promised
to create a Kurdish state within two years.
This promise, however, was soon forgotten,
as western powers competed to control the
region’s oil. Instead of granting freedom, the
British planes gassed and bombed Kurdish
villages in Iraq in order to enforce the
borders, which the colonial rulers in London
wanted. “I do not understand their
squeamishness about the use of gas”, said
Winston Churchill, Britain’s war secretary at
the time. “I am strongly in favour of using
poisoned gas against uncivilised tribes”. It is
one of the ironies of history that the western
powers today accuse Saddam of using
poisoned gas against Kurds.

In the last 15 years or so, the US has
invaded Iraq twice and bombed Iraq to the
stone age. A committee of American and Iraqi
public health experts estimate that some
7,00,000 Iraqis have died in the invasions of
2003. During the sanctions against Iraq, over
6,000 children died every month due to
sanctions-related reasons. According to
UNICEF, over half a million children died
between 1991 and 2001. These deaths could
be attributed to reasons like anaemia and
cancer caused by uranium and lack of
medicines due to sanctions. During the 1991
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war the US and its allies dropped 88,500
tonnes of explosive, the equivalent of seven
Hiroshima bombs. Many of them were laced
with depleted uranium. Experts link the high
incidence of leukaemia and cancer with this.
This carnage has been immortalised by
Madeleine Albright “60 minutes” interview
in 1996, when she told Leslie Stahl that the
US’ strategic interests could possibly justify
such a price.

Probably the world has not moved
forward much since the time of Alexander. A
pirate captured by him was asked, “How dare
you molest the sea?” He replied, “How dare
you molest the whole world? Because I do it

with just a little ship, I am called a thief. You,
doing it with a great navy, are called an
emperor”. So that is where we are. Saddam
Hussein is a terrorist. George Bush is a
liberator. Will the world accept this “logic” in
the 21st century?
[The facts regarding the trial of Saddam
Hussein have been taken from the brief sent
by Ramsey Clark, the former US attorney
general, to the Iraqi Special Tribunal.]

(Reproduced with permission from
Economic and Political Weekly Vol. 41, Issue
No. 52, 30 Dec, 2006, pg. 5311- 5212)

The Illusion Called Secularism

Mukul Sinha

Remembering Mukul Sinha...

Two words that have occupied the
maximum space in the sphere of political
discourse all across the globe in the last two
decades are (i) Terrorism and (ii) Secularism.
‘Terrorism’ appears to have replaced the word
‘communism’ which the West had identified
as the main enemy till the collapse of the
Soviet Union.
Secularism is projected as the higher stage of
bourgeois democracy where people of
different religious or ethnic groups enjoy
equal rights without any discrimination.
‘Terrorism’ is identified as the villain bent
upon destroying this super structural
advancement of western civilization and
dividing civil societies whereas ‘secularism’
unites people! Not surprisingly most of the
western countries have been singing paeans
to this deception. The Indian State in concert

with them has literally penned their own
secular song:

“Sur Mile Mera Tumahara
Woh Sur Baneh hamara…”
But after all the song and dance is

over, have these nation states been able to
resolve their ‘minority’ issues? A perfunctory
look at our recent history would show that
even in the twentieth century, the attitude
of the majority towards the minorities was
one of total domination. An excerpt from
Madhav Sadashiv Golwalkar’s book, “We or
Our Nationhood Defined” (published in 1939)
would establish this attitude without any
ambiguity:

“German Race pride has now become
the topic of the day. To keep up the purity of
the Race and its culture, Germany shocked the
world by purging the country of the Semitic

This is the edited text of the the First Shahid Azmi Memorial Lecture delivered by Mukul
Sinha, in Mumbai  on 11th February 2012. Organized by friends, comrades and students of
Advocate Shahid Azmi, who was shot dead at his office on 11th February 2010 when he was
only 32. At the time of his murder, he was fighting many terror related cases, including for
those falsely accused in the Malegaon blasts and the 26/11Terror Attack. Both Shahid Azmi
& Mukul Sinha were associated with IAPL
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sanctioned by the experience of shrewd old
nations, the foreign races in Hindustan must
either adopt the Hindu culture and language,
must learn to respect and hold in reverence
Hindu religion…”

In contest with this extreme Hindu
nationalist position, the Congress promoted
an ambiguous nation-state theory: the soft
Hindu state propagated by leaders like
Purusotham Tandon and Madan Mohan
Malaviya versus the ‘secular’ state of Nehru.
This ambiguity of the leaders of Congress
towards secularism continues even till now
and the slogan of “Sarva Dharma Samabhav”
continues to deceive the minorities. At this
stage, we may note some of the recent
pronouncement of the Supreme Court on this
subject:

“The word ‘secular ’ is commonly
understood in contradistinction to the word
‘religious’. Although the idea of secularism may
have been borrowed in the Indian Constitution
from the West, India has adopted its own
unique brand of secularism based on its
particular history.

The First Amendment to the American
Constitution mandates that, ‘Congress shall
make no law respecting an establishment of
religion, or prohibiting the free exercise thereof.
In other words, the clause against
establishment of religion by law was intended
to erect ‘a wall of separation between Church
and State’.

Similarly, the Australian Constitution
also prescribes that, ‘the Commonwealth shall
not make any laws for establishing any
religion, or for imposing any religious
observance, or for prohibiting the free exercise
of any religion’. Under the Indian Constitution
however there is no such ‘wall of separation’
between the State and religious institutions…”
[T.M.A. Pai Foundation v. State of Karnataka]

This Supreme Court ruling quite
correctly sums up the dichotomy in the
concept of the Indian secularism. This
ambivalent attitude towards secularism is

Races-the Jews. Germany has also shown how
well-nigh impossible it is for Races and
cultures, having differences going to the root,
to be assimilated into one united whole, a good
lesson for us in Hindustan to learn and profit
by.

“It is worth bearing well in mind how
these old Nations solve their minorities’
problem. There are only two courses open to
the foreign elements, either to merge
themselves in the national race and adopt its
culture, or to live at its mercy so long as the
national race may allow them to do so and to
quit the country at the sweet will of the
national race. From this stand point,
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reflected in other judicial pronouncements
also. In the case of Valsamma Paul (Mrs) v.
Cochin University, the Apex Court felt that
‘pluralism of Indian culture and religious
tolerance is the bedrock of Indian secularism.
It is based on the belief that all religions are
equally good and efficacious pathways to
perfection or God-realisation. It stands for a
complex interpretative process in which there
is a transcendence of religion and yet there is
a unification of multiple religions’.

As a contradistinction, we may extract
another view of the Apex Court  in the case of
I.R. Coelho v. State of T.N., the Court held that
‘the fundamental rights have always enjoyed
a special and privileged place in the
Constitution. Some of the rights in Part III
constitute fundamentals of the Constitution
like Article 21 read with Articles 14 and 15
which represent secularism, etc. The role of
the judiciary is to protect fundamental rights.
A modern democracy is based on the twin
principles of majority rule and the need to
protect fundamental rights.’ This judgment
brings us to the moot question: Do the
minorities get equal protection of law in
secular India?

Keeping aside the larger question of
economic or social justice to the minorities,
we may limit our discussions to the two basic
questions: (1) affording equal protection of
law to the minorities and (2) the efficacy of
the criminal justice system in delivering
justice to the minorities. At this stage it
becomes necessary to recall some of the
major events of violence in secular India to
assess the extent to which the minorities get
“equal” treatment in law.

The Nellie massacre took place in
Assam during a six-hour period in the morning
of 18 February 1983. The massacre claimed the
lives of 2,191 people (unofficial figures run at
more than 5,000) from 14 villages of Nagaon
district. Most of the victims were Bengali-
speaking Muslim women and children who
had immigrated to the region. A group of

media personnel passing by the region were
witness to the massacre. No one has been
punished for the most gruesome genocide!
On May 17, 1984, rioting began in Bhiwandi
and spread to Bombay. Rioting continued till
May 27. According to official statistics, the
riots left 278 dead, 1115 injured, and 11,453
arrested. The large majority in all three
categories were Muslim.

The anti-Sikh riots in 1984 were four
days of mayhem in the northern parts of India,
particularly Delhi, in which armed mobs set
fire to Sikh homes and businesses, killed
unarmed men, women and children and
attacked gurdwaras, Sikh places of worship.
The violence, which left almost 3,000 people
dead, was a reaction to the assassination of
the country’s Prime Minister, Indira Gandhi,
on October 31, 1984, by her two Sikh
bodyguards, Beant Singh and Satwant Singh.
After 28 years of the carnage, few have been
punished for the heinous crime.

The Bhagalpur riots that was sparked
off on 24th October, 1989 was one of the
series of riots organized by the Sangh parivar
in connection with the Ram Madir movement
that led to the demolition of Babri Masjid. It
was sparked off by a procession carrying bricks
for ‘shilapujan’ for building the Ram temple
in Ayodhya, organized by BJP, VHP, and Bajrang
Dal .116 persons were killed in the village
Logai alone in Bhagalpur district on October
27, 1989.The rioters in Logai buried the bodies
in a field and planted vegetables there.The
irony is that out of 1486 killed during October,
1989 in Bhagalpur, though 1383 were Muslims,
only Muslims were punished. In 1996, the
Court awarded life imprisonment for one
accused and ten years imprisonment for  the
remaining 11 accused. Earlier in another case,
24 accused, all Muslim,  had received similar
punishments.

The 1992-93 Mumbai riots started
after the Babri Mosque demolition on 6
December 1992. This was followed by
celebratory processions by Shiv Sena and BJP
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activists targeting Muslim localities. It is
commonly believed that the riots occurred in
two phases. The first phase was mainly a
Muslim backlash as a result of the Babri Masjid
demolition.The second phase occurred in
January 1993, with most incidents reported
between 6 January and 20 January. Around 900
(575 Muslims, 275 Hindus, 45 unknown and 5
others) persons died in the violence and
police firing.

The Gujarat violence of 2002 and thereafter
On 27-2- 2002, 58 passengers died in

the S-6 coach of Sabarmati Express which
burned down to ashes near the Godhra
Railway station following a altercation
between the Karsevaks who were traveling
in the train with the Muslim tea vendors of
the Godhra railway station. Chief Minister
Modi saw to it that 58 dead bodies were
brought to and paraded in the streets of
Ahmedabad .

By 10 am in the morning on 28-2-02
the saffron bands were on the road leading
mobs of  upto 20,000 – attacking everyone that
was Muslim. At the end of the day, three of
the most gruesome offence were committed
at (1) Naroda Patia - 100 dead; (2) Gulberg
Society -70 dead and eight girls still missing;
and (3) Pandarwada – 100 dead. By next two
weeks, over 1000 innocent Muslim men,
women and children were brutally killed.
Several thousand had to run away, crores
worth of property were destroyed in the
cities, every single Muslim business
establishment was specifically targeted; for
the first time, the violence was taken to
villages and Muslims of hundreds of villages
had to run away.

No FIRs were allowed to be taken
from any victim and police officers filed
omnibus FIRs, carefully avoiding to give any
details, sabotaging the very foundation of
investigation. Investigating Officers at police
station level refused to take orders from
higher officers and listened only to the local

BJP leaders. After sabotaging the recording
of evidence by the police, the trial of the cases
were in the hands of Public Prosecutors
openly supporters of VHP/BJP. This resulted
in bail being granted for the asking in murder,
rape arson cases and outright acquittals like
in the Best Bakery Case.

Post-2002 Gujarat under Modi
The next phase of targeting minorities

started unfolding from the end of 2002: The
plan was to profile the entire Muslim
community of Gujarat as a breeding ground
for Islamic terrorists. The Prevention of
Terrorist Act (Pota) was thus used against
innocent youth, and hundreds were picked
up between April 2003 to December 2004.
Gujarat which never had terrorist incidents in
the past but the  Gujarat Government used
Pota, to create terrorist in Gujarat. POTA was
thus used as the “Production of Terrorist Act”
and not as the “Prevention ofTerrorist Act”.
Next, it had to be put in the minds of the
people that the Islamic terrorists were bent
upon eliminating Modi the “Great Saviour”.
Thus started the encounters: Salim Pathan,
Sadik Jamal, Javed, Israt Jahan, Shohrabuddin
and many more were unfortunate innocent
“terrorists”, who had to be killed in false
encounters to establish that Narendra Modi
was in constant danger. Every six months one
Muslim was required to be sacrificed at Modi’s
altar and in every FIR that followed the
encounter deaths of such hand picked
“terrorists”, a line was invariably added that
“the accused had come to Gujarat to kill the
Chief Minister”! The Supreme Court ’s
intervention has now exposed this game plan
fully.

Besides the above cases of mass
violence, in the last decade, especially after
the 9/11 event in New York, several cases of
“bomb blasts” have taken place all over the
country killing many innocents. The blame of
course was shifted on the Muslims
‘confirming’ their terrorist tendencies.
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However,  the exposure of the Malegaon
blasts, Mecca Masjid blast at Hyderbad etc has
however revealed the hidden agenda of the
Hindu terrorist groups to spread anarchy and
hate against the minorities.

How has the Indian judiciary and
other democratic Institutions reacted to the
repeated instances of mass violence or the
false encounters and bomb blasts? At the
lower rungs of the justice delivery system,
the proximity of the police, prosecutor and
the politician has as a rule, denied a fair deal
to the minorities. In any communal conflict,
the majority community has successfully
turned the prosecution on its side and in
severe situations like in Gujarat, even the
judiciary in the State has faltered.

Few instances will suffice to establish
this point. In the case of the death of the 58
passengers of the Sabarmati Express on 27th
February, 2002, the sessions court awarded
death penalty to eleven accused and life
sentence to 20 more accused whereas in the
Best Bakery case, all the accused were
acquitted by the sessions court despite the
brutal murder of several persons. POTA was
invoked in the Sabarmati express case and 100
or so accused remained in jail for over eight
years as under trials whereas all the accused
in most of the 3000 or cases involving the
brutal murder of over 1000 Muslims were
bailed out within few months. POTA was
never invoked in such cases targeting the
Muslims in Gujarat.

Besides these cases during the main
phase of violence, hundreds of Muslim Youth
were detained under POTA in connection
within Haren Pandya murder case, Tiffin
bomb case (no one was really injured in this
case) and one omnibus case strangely called
the ISI conspiracy case. All the cases ended in
conviction of the Muslim accused and several
are undergoing life sentences.

It is must however said that the Apex
Court has time and again intervened to
protect the fundamental rights of the

minorities but in a country of over a billion
people with a sizable percentage of
minorities, even with the best intentions, it
would be impossible for a single court to
protect the basic structure of the constitution
and afford equal protection of law to the
minorities when the players in the State
themselves pitch for the majority community.

Secularism is therefore an ambiguous
word slipped in the preamble of the
Constitution during the dark days of
emergency by way of the 42nd amendment
of the constitution in 1976. In our country, it
has become purely a political slogan for and
against the minority during the elections.

In the international arena, the declaration of
US of its resolve to wage a “War on Terror”
after the 9/11 event, has forced the genuine
secular force to retreat as otherwise they
would be seen to be siding with the “Islamic
Jehadis”. This political propaganda has hit the
shores of all countries with their rightist
forces queuing up to support the “war on
terror” to please their western masters.

Interestingly, the campaign of the BJP
led Sangh Parivar against the Muslims has also
changed after the 9/11 event. Prior to 2001,
the campaign used to revolve around demand
demolition of the Babri Masjid and the
building of the Ram temple as a retaliation to
the alleged past oppression of the Muslim
rulers. After 9/11, the campaign shifted in
profiling the Muslims as terrorist and the
death of the 58 karsevaks of the Sabarmati
express was used to demonise the entire
community.

Defenders of secularism must
therefore take lessons from the reality of the
present day.

While we shall salute warriors like
Shahid Azmi, we must realize that this
struggle has to be waged by the masses as a
part of their larger struggle for democracy.
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Judges’ Appointments and Accountability

Bojja Tarakam
(Original in Telugu, translated by Aravinda Potluri)

Remembering Bojja Tarakam...

While the Chunduru massacre created nation-
wide sensation, the Andhra Pradesh High
Court’s judgment in that case created yet
another sensation. Not only that, it threw a
number of challenges at the Indian judicial
system. It questions the negligent attitude of
judges who pass arbitrary and authoritarian
judgments without taking into consideration
either the evidence or the aspects of justice
thereby showing their utter disrespect
towards justice and Constitution. It raised
questions on whether we are still living under
colonial system and upper caste dominance
or attempting to establish democratic values.
Are we living in such fearful conditions
wherein questioning the judicial system is
considered a crime and questioning the
judges invites contempt of court
proceedings? Or, should we work towards
establishing the principle that even judges in
a democracy are answerable to the
Constitution, judicial principles and the
people?

A brief summary of Chunduru
massacre is this – the Malas and Madigas of
Chunduru declared that they are also human
beings and they will no longer tolerate the
control and arrogance of the upper castes. For
this, the Reddys and Telagas of Chunduru
chased them with lethal weapons, caught and
brutally attacked and tortured them, killing
eight of them. Of these eight, they cut two
bodies into parts and stuffed them into gunny
bags and then threw all the bodies in the
Tungabhadra canal. This massacre took place
on 6th August 1991 in the presence of police
and eye witnesses.

After a sixteen year long struggle for
justice by Malas and Madigas, the special

court established to handle the Chunduru case
sentenced 21 of the accused to life
imprisonment and fines and another 35 to one
year imprisonment and fines. It dismissed the
case against some of the accused on the
ground that the evidence against them is not
conclusive. The Government and the victims
appealed against this judgment in the High
Court. The High Court dismissed the case
without taking into consideration the facts or
the judicial aspects involved in the case, or
even the Supreme Court ’s previous
judgments in similar cases thereby displaying
its own upper caste arrogance. The Andhra
Pradesh Government and Committee for
justice to Chunduru Dalits challenged the High
Court judgment in two separate appeals in
the Supreme Court. The Supreme Court
admitted both the petitions for appeal and
issued notices to the offenders.

Murders, rapes, burning and
destroying houses of Malas, Madigas and
poorer sections among other castes making
them homeless and without any support is
nothing new in this country. In 95% of cases
involving even murders and other crimes
committed in broad daylight in the presence
of eye witnesses, there are no convictions or
punishments. The judges are disgracing the
judicial system by delivering judgements that
ignore the evidence at hand and are
influenced by their caste and class biases. This
is made possible because people do not have
the authority or opportunity to question such
judges!! Judgments of this sort are on the rise
in recent times. Apart from this, injustice and
corruption have been increasing in the judicial
system. In the judicial system established by
the People, a system that denies justice to
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people has been gaining strength. It has now
come to the stage where only judges can
appoint other judges.

When the Constitution was adopted,
appointment of judges was done in a
constitutional manner. The Central
Government would appoint judges after due
consultations with Chief Justices of High
Courts. After forty two years, the Supreme
Court judges changed that process and
established a system where they themselves
appoint judges without any involvement of
the Government. No other country in the
world has this system of judges appointing
fellow judges, it is a strange and unnatural
method. The judicial system did not improve
with this change, if anything it is only
deteriorating day by day. The Government
prepared a Bill to change this system, the
Parliament also approved it. It will become a
Law if half the states in the country approve
the Bill. However, on examining the Bill, it
doesn’t seem that it will really improve the
judicial system and do any good to the people.

While this is one aspect, the
appointment of judges is becoming
increasingly flawed. So far only those
belonging to upper castes, to landlord,
trading and richer classes have become judges
in the higher courts. There are rarely any
judges belonging to backward castes. In these
64 years, there might have been 3 – 4 judges
belonging to SC, ST sections. Under these
conditions, what justice can people belonging
to SC, ST sections expect from such courts?
Only when these conditions change to
provide representation to people of all
sections in a democratic manner, justice will
reach all people.

During British rule, initially all the
judges were British. Later, Indians were
appointed as judges in lower courts while the
British continued to rule in higher courts.
After independence, the white rulers were
replaced by brown sahibs. Feudal lords might
have gone but feudal power remained intact

and it is that feudal power that can be seen
clearly in the High Court’s judgment in the
Chunduru case. While dispensing justice, the
British protected themselves with an iron-
clad armor of “contempt of court” that does
not allow anyone to question them or their
judgments. It was a necessity in their case
while ruling over us. But, in a democracy, do
we still need it? Do we need to continue with
the British colonial system? We need to
answer these questions.

The Chunduru case threw up all these
questions for which we need to come up with
answers. The movements fighting for justice
to people will come up with answers to these
questions. We will conduct meetings nation-
wide on “Judges’ appointments and
accountability” and help establish a new
judicial system that is people oriented. We
shall work towards removing the upper-caste
and upper-class judicial system that has been
in place for centuries and sow the seeds for a
new judicial system in Telangana and Andhra
states. We request all democratic minded
people to be a part of this effort. We will start
with meetings in Andhra, Telangana and
Rayalaseema regions and then extend them
to Mumbai, Kolkata, Chennai and Delhi thus
beginning a new struggle for justice in the
entire nation.

[This statement was issued in September 2014
judgment by Bojja Tarakam as chairman for
Chunduru Dalithula Nyaya Porata Kamiti
(Committee for the Justice for Chunduru
daliths) in the context of the Chunduru
massacre]

VISIT

defendlawyers.wordpress.com
for  documentation on Attacks

on Lawyers
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Ideology and Adjudication:

The Supreme Court and OBC Reservations
K Balagopal

Remembering Balagopal...

Adjudication of public issues is an ideological
act. Courts say they do their job within the
four corners of the law, but the four corners
are only corners. The space enclosed may be
quite wide, and can permit divergent
tendencies, all of them passing for
interpretations of the law or the Constitution.
It is idle to pretend that this divergence is the
result of a pure difference of a juridical
character. There is considerable politics in
these divergent tendencies, when social
issues of signiûcance are involved.

The vicissitudes of the law of
reservations after the supposedly
authoritative pronouncement in the Mandal
Commission case (lawyers know it as Indira
Sawhney vs Union of India) in 1992 make-up
is a classic instance. That judgment of nine
judges, six of them concurring in upholding
the provision of reservations to the Other
Backward Classes (OBCs) to the extent of 27%
in central government services, took a
realistic view of caste as an institution of
Indian society, its discriminatory character,
the need to overcome it, and the role special
provisions such as reservations can play in that
task.

The Court formulated and answered
all the legal issues that have arisen over the
years in connection with reservations under
the Constitution. The judgment is one of
common sense, and succeeds in summing up
and trimming the rough edges of the positive

content of judicial views in the matter over
the previous 40 years, while going along with
some of the retrogressive attitudes.

Though in retrospect it is evident that
the judgment did open up space for mischief
by insisting on identifying something called
“a creamy layer” in every OBC community,
and by expanding the space for judicial
meddling by mandating a fact-ûnding enquiry
of a public character by a statutory body into
putative backwardness, it was on the whole
as good a judicial pronouncement as one
could expect within the tradition that views
reservations as an instrument discipline
demands that only a larger bench of judges
can undo the result of any judgment, and
since no bench larger than nine in size has
gone into the question of reservations or any
aspect of it after the Mandal Commission
case, you would think that things are at least
where the Mandal Commission case left
them. You would be terribly mistaken,
however. A sad fact about the Indian judiciary
is that where the judges have felt an urgent
ideological compulsion they have not let
mere canons of discipline stop them.
Judgments by much smaller benches than
nine have prised open what the nine-judge
bench declared to be the law to such an extent
– while paying lip service to their duty of
obedience to it – that most of the issues are
again open for rewriting.

19

A sad fact about the Indian judiciary is that where the judges have felt urgent ideological
compulsion they have not let mere canons of discipline stop them. Judgments by smaller
benches have prised open what even a nine-judge bench has declared to be the law to
such an extent that most of the issues are again open for rewriting. The judgment in
Ashoka Kumar Thakur vs Union of India is a case in point.
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Ashoka Kumar Thakur vs Union of
India, a judgment that is now at the centre of
controversy because its effect has been that
seats in central educational institutions
supposedly increased to meet the newly
created reservation of 27% for OBCs have
turned into a bonanza of extra seats for the
upper castes, is a case in point. First, the
reference to a bench of ûve judges was
unnecessary.

Judicial Indiscipline
The order of reference by the two-

judge bench of Arijit Pasayat and Lokeshwar
Singh Panta is a textbook case of judicial
indiscipline. A whole list of questions (31, if
you want the number) were raised, almost
all of which were answered in the Mandal
Commission case and indeed even much
before that, and asked to be answered by a
Constitution Bench. The only question that
may have justiûed such reference (that too
only because of unthinking judicial
pronouncements in the recent past) was
whether Parliament can by law direct private
educational institutions to give reservations
to the OBCs, which question was ûnally not
answered (except by one of the ûve judges)
on the ground that there was no challenge
from private educational institutions.

When the majority of the ûve-judge
bench came to that conclusion, they should
have returned the reference instead of
answering it, because there was never any
doubt that the government can provide for
reservations under the Constitution to OBCs
in educational institutions owned or
ûnancially aided by it. Intead, the blanket
order of reference was used by three of the
ûve judges (Arijit Pasayat himself, C K Thakker
and Dalveer Bhandari) to read the Mandal
Commission judgment tendentiously,
genuûecting with due respect, but glossing it
in a manner that leaves the door open for a
reversal in good time. It is easy to see in it
conduct most objectionable in juridical terms,

but what is more signiûcant is the ideological
underpinning of the indiscipline and its
effect.

The signiûcance of the “creamy layer”
is an instance of what they have achieved. In
the Mandal Commission judgment, the Court
performed the strange feat of deducing a fact
from an abstract principle, and declared that
there exists a creamy layer in each OBC
community, and it must be removed from the
beneût of reservation given to that
community so that the really backward among
the backward may not be deprived of the
beneûts of special provisions. The reasoning
proceeds thus: unequals must not be treated
as equals; hence the well endowed among
an OBC community cannot be counted with
the less-endowed ones; hence they must be
disentitled to the reservation provision made
for that community in the interests of justice;
hence it is necessary to identify the creamy
layer in each community and declare it
ineligible for the reservation given to that
community. The question, whether there, in
fact, exists a creamy layer as a sub-class within
OBC communities, if so in which of them, and
what is its effect on the availment of
reservations by members of the community,
whether, for instance, it has given conûdence
to the others to aspire for higher positions in
life rather than come in the way of their
advancement, were matters of no relevance
to this process of deductive reasoning.

Nevertheless by the time of the
Mandal Commission case, caste as a social
category had come to be accepted by the
courts as a class of a kind, eligible for
reservations if it is backward. Ashoka Kumar
Thakur vs Union of India (the judgment was
pronounced on 10 April 2008), through the
said three judges, introduces a revision: caste
becomes a class only after the creamy layer is
removed. Thus, the removal of creamy layer
is no longer a matter of purported justice
within the community as between the more
backward and the less backward amongst it,
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as it was in the Mandal Commission case, but
a necessary prerequisite for the caste to at all
be a class, and a fortiori a backward class. This
is a very signiûcant conceptual revision,
effected silently by a majority of this ûvejudge
bench in a reference that was unnecessary in
the ûrst place.

Another instance is the way the same
three judges have smuggled in the “economic
criterion” for identifying backward classes.
They were not called upon to decide whether
caste can be the basis for determining
backwardness because after a lot of dilly-
dallying, the courts, which began with the
view that caste can be only one of the criteria
taken into account to identify backwardness,
have come round to the view that if a caste is
on the whole backward, it can be identiûed
as a backward class, though there can be other
ways of identifying backward classes too. This
opinion has been approved in the Mandal
Commission case. But the three judges
proceed gamely to pose and answer the same
question notwithstanding its ûnality (at least
until more than nine judges sit and reconsider
it) and give different answers, while declaring
themselves bound by the Mandal
Commission judgment. They express pain at
the fact that poverty deprives people of
opportunity to pursue studies and come up
in life. It is in general remarkable that about
the only time courts in our country have
recognised the division of the country into
poor and rich and deplored it, is when people
have asked for castebased reservations or
rights. They are otherwise normally
indifferent to economic cleavages in society.
And they will not even learn from
documented experience.

As far back as the 1960s, the
government of the then state of Mysore, the
“native” part of which had had a systematic
programme of encouragement of the
nonbrahmin communities in education and
employment in the pre-Constitution era,
strangely found itself stumbling upon the

Constitution (as understood by the Supreme
Court) in its effort to continue/extend the
measures after India dedicated itself to social
justice in the post-Constitution era. It
therefore introduced poverty-and-
occupation-based reservations pending the
success of its efforts to continue its
programme, while satisfying the ûnicky
stipulations of the Court. Reviewing this
attempt, the Backward Classes Commission
headed by O Chinnappa Reddy, which was
later appointed by the successor state of
Karnataka, found that it was the brahmins, the
lingayats and the vokkaligas that took most
of the beneûts. That this would happen would
be obvious to anyone who knows anything
about Indian society, but judges remain
determined admirers of the economic
criterion. In Ashoka Kumar Thakur vs Union of
India, Arijit Pasayat and C K Thakker have
given the astonishing direction that “to strike
the constitutional balance, it is necessary and
desirable to earmark certain percentage of
seats out of permissible limit of 27% for
socially and economically backward classes”.
And Dalveer Bhandari directs that after 10
years the criterion for reservation must shift
to the economically backward. Wanting in
discipline or not, the effect is that a majority
of three out of the ûve judges in the bench
are found pushing for the economic criterion
in determining backwardness, which will ûnd
its utility with the kind of smooth lawyer that
populates the Supreme Court in the days to
come.

Second, and this brings us to the
present controversy, the judgment answers
questions that nobody asked, which courts
are not supposed to do but ûnd themselves
doing when they ûnd governments doing
what they do not like, not as judges but as
political creatures. They were only supposed
to be adjudging the constitutional validity of
the 93rd Amendment which has introduced
Article 15(5) in the Constitution enabling the
government to make a special provision by
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law for the advancement of backward classes
insofar as it relates to admissions to
educational institutions including private
institutions, and the validity of the
consequential law made by the Parliament,
namely, the Central Educational Institutions
(Reservations in Admissions) Act, 2006. In
parenthesis, it will be recalled that when the
reservations were mooted, the upper castes
who have a monopoly of higher education in
the better type of institutions, kicked up a
big fuss and blackmailed the government into
compulsorily increasing the number of seats
in every such institution so that the
opportunities available to them remain
untouched. In other words, they would not
share the opportunities that they regard as
theirs with the OBCs and the government had
better not force them to do so in its quest for
real equality of opportunity. That they
succeeded in this blackmail, but still went
ahead and challenged the law is an index of
the kind of elite this country has. Now, this
increase of seats and consequent
infrastructure is estimated to cost about Rs
17,000 crore. The blame for the expenditure
must squarely be placed on the blackmailing
tactics of the upper castes and the union
government’s weakness in succumbing to it.
But the upper castes generated an argument
in their favour out of this expenditure: should
Rs 17,000 crore be spent on implementing
reservations in higher education when
primary schooling is in very bad shape for
want of funds? At least one of the judges,
Dalveer Bhandari, found this crass hypocrisy
impressive as an argument against the law.

Relaxing Criteria
What the Court was not called upon

to answer is whether and to what extent the
government or the educational institutions
may relax the qualifying marks to enable the
OBC students to access the reservations, and
what is to be done if they fail to access the
seats in sufûcient number. It has been the

general experience that the ûrst time that
reservations are given to any social class, not
many are able to access it and a sufûcient
relaxation of the criterion of selection is
needed to make the reservation a reality. It is
also a matter of experience that the
relaxation will not be needed after a certain
time. What is to be done in this regard is a
matter of government policy, and while the
courts may be called upon to adjudicate the
validity of a policy once it is formulated, it is
not for them to say what it should be. But
three judges thought otherwise. Arijit Pasayat
and C K Thakker begin by properly asking the
central government to “examine the
desirability of ûxing cut-off marks in respect
of candidates belonging to OBCs” but add the
uninvited illustration that “ûve grace marks
may be added to OBC students”. And then go
on to positively mandate that if any seats in
the OBC quota remain vacant, they shall be
ûlled up by “candidates from the general
categories”. Dalveer Bhandari is more
forthright. He orders that the qualifying cut-
off marks may be reduced by not more than
10 (out of 100) for the OBCs, but again if the
qualifying OBC students fail to avail the 27%
reservation, “the remaining seats would
revert to the general category”. These orders
that overstep the powers of the Court have
now come home to roost, and in the process
proved the vacuity of the loud lament about
the creamy layer that is the most jarring note
in the judgment: this academic year the 27%
OBC quota has remained largely unûlled in
most of the central educational institutions.
To begin with, the union government took the
initiative in leaving the policy to the
institutions. The Ministry for Human
Resources Development issued an ofûce
memorandum (OM) dated 20 April 2008
authorising the central educational
institutions to “ûx cut-off marks for
admission/ selection through admission test,
etc, for the OBC candidates with such
differential from the cut-off marks for the
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unreserved category as each institution may
deem appropriate for maintaining the
standards of education and at the same time
ensuring that sufûcient number of eligible
OBC candidates are available”. Maybe the
decision to leave it to the institutions was not
very wise for educational institutions of the
elite variety are the most steeped in
brahminical attitudes in our country. But good
or bad, the OM still left it open for means to
be devised so that sufficient number of OBC
students do enter the institutions. But the
Supreme Court again came in the way without
so much as acknowledging let alone
adjudicating the policy decision taken by the
union government. Someone moved the
Supreme Court for a “clariûcation” in the
matter and the Court, after hearing the
government too, which must have informed
it of the OM dated 20 April 2008, passed an
order on 14 October, approving the policy
pronouncement of Dalveer Bhandari, namely,
relaxation of not more than 10 in the qualifying
cut-off marks and ûlling of unûlled seats by
the general category, “having regard to the
observations made in the judgments
pronounced by this Court”. What
observations? Only Dalveer Bhandari made
such an observation. Arijit Pasayat and C K
Thakker said something else. Chief Justice K
G Balakrishnan whose contribution to the
Ashoka Kumar Thakur case is scrupulous in
following the sympathetic spirit of the
Mandal Commission judgment, rightly
avoided making any policy pronouncement.
The last judge, R V Raveendran, who
expressed an impossible agreement with all
the other four, wrote a brief judgment which
too avoids the issue.

Yet, the same ûve judges sitting again
endorse what is a policy made by judicial ûat
by one of them, implicitly overruling the
govern ment’s policy decision without even
referring to it. The result is that the upper
castes who earlier had much of the 100% to
themselves now have more than 100%. The

urge the courts – which remain a bastion of
the upper castes – feel in the matter of
preempting what they believe to be
undesirable policy decisions in connection
with reservations is nowhere more evident.

It is not possible to conclude this
without commenting on the extraordinary
interpretation put by the Jawaharlal Nehru
University (JNU) on the order of 14 October
2008 passed by the Supreme Court. It should
be obvious to even a child that what the Court
said was that if a student in general has to
get, say, 40 marks in the qualifying test or
interview or whichever combination of two
the institution prescribes, to be eligible for
selection to a course, then in the case of OBCs
it will be sufficient if the candidate gets 30
marks. It takes exceptional intelligence to
read it as anything else. But they evidently
possess that in that university. A committee
of ûve teachers concluded that what the
Supreme Court meant when it spoke of
relaxation of not more than 10 in the cut-off
marks was that the marks obtained by an OBC
candidate must be within 10 marks of the least
marks obtained by those who have qualiûed
in the general category for the OBC candidate
to be eligible for selection! Social scientists
for some time now have been speaking much
of the legitimacy of diverse “readings” of
“texts” but one does hope that in the JNU they
have not carried it to misreading of plain
English.

(Reproduced with permission from
Economic and Political Weekly,
Vol. XLVI No. 43, 24 Oct, 2009, pg. 16-19)

UPHOLD THE
ADVOCATE’S RIGHT

TO STRIKE!
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Jammu and Kashmir: Violence and Impunity
Adv. Parvez Imroz

Kashmir has been reeling under an armed
conflict since 1989. The Kashmiri people have
a right of self-determination, as promised by
the Indian state which took the matter to
United Nations (UN) in 1948 and adhered to
UN resolutions passed in 1948 and 1949 for
conducting plebiscite in the state of Jammu
and Kashmirto decide its future according to
the will of the people. Later the Indian state
backed out of the process, and claimed that
the state of Jammu and Kashmir is an integral
part of India, as the people of Jammu and
Kashmir have determined their will through
the Jammu and Kashmir constitutional
drafting process, and elections conducted in
the state from time to time.

Since 1989 when the armed
insurgency began in Jammu and Kashmir, an
unprecedented number of the armed forces
(7,50,891 as per estimates by Jammu Kashmir
Coalition of Civil Society) have been pressed
into service. As per official figures provided
in 2013, the strength of the police forces which
was 35000 in 2012, exceeded 100,000. Besides
this, the state has constituted 4112 Village
Defence committees, (armed, state
sponsored community based counter
insurgency militias) and 25475 Special Police
Officers (police personnel recruited on ad hoc
basis, paid a stipend by the state) are working-
as per official figures. This massive amount of
state force is deployed, notwithstanding the
disproportionately small number of militants
operating in Jammu and Kashmir .At present
according to the statement by the army and
state officials there are only 200 militants
active in Kashmir.  The continued presence of
such massive numbers of armed forces in the
Jammu and Kashmir state raises a question
about what they are there to fight?

The Indian state has been accusing the
state of Pakistan of sponsoring trans-border

terrorism for instigating the insurgency,
(which the Indian state projects as terrorism)
but this claim no longer holds credibility after
the 2008 agitation over the illegal alienation
of Amarnath land, in which 61 civilians were
killed. These were followed by the 2010
agitation in which millions of Kashmiris came
to street asking for “AZAADI”. 120 civilians,
mostly youth, were killed in these protests
which the army dismissed as “Agitational
Terrorism”. The worst fears of the Indian state
came true last year after the killing of a
militant Burhan Wani who had become an
iconic figure in the popular imagination. The
situation again exploded. Huge numbers of
military forces were actively deployed in the
state, to control the people following the
“force saturation” doctrine of sub
conventional warfare. For five months the
people of Jammu and Kashmir boycotted
their professional activities in protest and
again the slogans of “AZAADI”, “GO INDIA GO
BACK” were raised in every nook and corner
of Kashmir. The civil administration collapsed
completely in the face of this agitation.

More than a 100 people were killed
and over 15000 people suffered injuries in
armed forces action. As per hospital records,
more than 1000 people have been treated for
pellet injuries in eye(s), 65 of them with
injuries in both eyes. As many as 300 victims
had injuries to macula, resulting in a
condition whereby they cannot see things in
front of them. 1.3 million pellets were used
by the CRPF in first 32 days of  2016 agitation.
On social media the pictures of the pellet
victims gained international attention causing
concern to the Indian State, which is obsessed
with its image internationally.

The situation in Jammu and Kashmir
is again volatile with a new generation
actively involved in resistance through non-
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violent means for their right to self-
determination. Unlike the Congress
government, which had gained years of
experience in “containing” and “managing”
the Kashmir issue, the present right wing
Hindutva government in India, is openly
committed to the abrogation of Article 370 of
the Indian Constitution, which gives a special
status to the state of Jammu and Kashmir.
They have spoken publically about the
creation of army colonies, and high security
Pundit townships, raising well founded fears
of large scale demographic changes in Jammu
and Kashmir, on the pattern of Israeli
government’s creation of Jewish settlements
in Palestine.  This has further isolated the
miniscule minority who believed India to be
a secular state which constitutionally it still
claims to be. The belligerency, jingoism and
chauvinism by the leadership has further
alarmed Kashmiris who are increasingly
convinced that this is a “WAR OF THEIR
SURVIVAL”, and they must actively resist the
“PALESTINIZATION” of Kashmir.

The Indian state is in a dilemma, as
the Indian army faces a very big challenge of
troops losing morale and belief in their cause,
and increasingly realising that they are seen
as an occupational force in the valley.  Earlier
dismissed as a “law and order “problem,
Kashmir is now openly admitted in official
circles as being a serious issue. Indian Defence
Minister and Army Chief of Staff have called
it a “war-like zone” and a “dirty war”
respectively, and suggested that innovative
measures need to be taken in order to boost
the sagging morale of the army.

The government has resorted to
frequently imposing bans on social and print
media to “maintain public order” in Jammu
and Kashmir. In order to stifle dissent, political
activists are being preventively detained
under the Public Safety Act, 1978 (PSA).
Officially around 7000 persons were arrested,
2300 FIRs registered and over 582 booked
under the PSA, during the 2016 uprising  some

of whom are minors, ill and mentally
challenged people. Under PSA persons are
preventively detained without trial or charge
sheet, then immediately rebooked after the
expiry of their detention order, with police
following a “revolving door” policy.

The general perception in Kashmir
about the way they are treated by the Indian
state, is that the repression is systematic and
institutional. “Systematic” in the sense that
it is not isolated, but part of state policy of
violence and impunity, and “Institutional” in
the sense that all the state structures:
executive, legislature, judiciary, armed
forces, police, bureaucracy and diplomacy are
a part and parcel of it. Never has there has
been such impunity granted to such a large
number of armed forces in any theatre of
operation, over such a long time. There is legal
impunity, through a lack of penal sanction for
crimes, political impunity which sustains itself
by means of institutional and official lies, and
moral impunity - where perpetrators do not
have any scruples in dismissing as “Collateral
damage” the 70,000 killings, 8000+ involuntary
or enforced disappearances, 7000 nameless
and unmarked mass graves, and innumerable
cases of torture and sexual violence. These
numbers will continue to rise as the conflict
is likely to continue until a resolution of the
Kashmir dispute, which is acceptable to the
people of Jammu and Kashmir is realised.

Long back the Roman Jurist, Cicero
had stated “Silent enim leges inter arma” which
means “In the times of war, the laws remain
silent.”Lord Atkin stated in the case of
Liversidge v Anderson, “in this country amidst
the clash of arms the laws are not silent. They
may be changed, but they speak the same
language in war as in peace. It has always been
one of the pillars of freedom, one of the
principles of liberty for which on recent
authority we are now fighting, that the judges
are no respecters of persons and stand
between the subject and any attempted
encroachments on his liberty by the
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executive, alert to see that any coercive
action is justified in law.”

The role of the judiciary in the state
of Jammu and Kashmir must be seen within a
broader perspective. The judiciary of Jammu
and Kashmir is a part of the Indian Judicial
System. The Supreme Court of India in various
judgments has condoned all illegalities and
upheld as constitutional Presidential Orders,
such as the Presidential Orders of 1950, 1954
which have eroded Article 370 that gives
special status to Jammu and Kashmir,
rendering it almost meaningless. In these
judgments the Supreme Court of India has
behaved more like an executive than the
executive itself. What the political parties fail
to achieve directly, indirectly the Supreme
Court in India has legalised through its
judgments. The Supreme Court has through
its judicial over-reach decided on questions
about the political future of Jammu and
Kashmir. But its failures are not only confined
to erosion of the Article 370.  The Supreme
Court has further disappointed the people of
Jammu and Kashmir through its judgments,
placing the “collective conscience” of Indian
society over the life of Kashmiris .

The role of the judiciary in Jammu and
Kashmir has been challenging. The judiciary
is perhaps the only official institution in
Jammu and Kashmir state in which the victims
reposed faith. In the recent uprising too,
hundreds of petitions challenging detention
orders under PSA were filed in the High Court
of Jammu and Kashmir, besides other human
rights related cases filed before courts. The
lawyer’s community in Kashmir, unlike other
professional classes were pro-active in the
Kashmiri resistance movement after 1989. The
High Court Bar Association provided free legal
association to the detainees, and also
prepared reports on the human rights
situation. Many movement lawyers had to
face the brunt of the state. Six lawyers were
killed. In a well known case a lawyer Jaleel
Andrabi was abducted and killed in 1995. The

perpetrator was allowed to avail of a passport
and fly to the United States, without facing
punishment and implementing the court
orders in that case. Finally he committed
suicide after killing his family members.
Technically the judiciary in the state of Jammu
and Kashmir has the same powers as the High
Courts in other states of India, as a part of the
Indian Judicial system and under the sub
ordination of the Supreme Court of India
which is one of the powerful judiciaries in the
world. People have reposed faith in the
judiciary with some notion that they will be
given justice, but the judiciary has failed them
not only because of the impunity granted by
laws but because of the self-imposed
limitation of judges. In hundreds of Habeas
Corpus petitions relating to cases of enforced
disappearances and custodial killings, filed
under article 21 of the Indian constitution, the
judiciary has not met the expectations of the
desperate victims. Landmark judgments
passed by the Supreme Court of India
interpreting article 21 from time to time have
been ignored and the judges under a
constitutional oath to protect the life and
liberty of the citizens have in fact, due to their
omissions, become part of the crimes against
humanity. Due to the fear of unfavourable
transfers, lure of post retirement jobs, and
petty benefits, judges have caved in and have
failed to take on the executive, which has
undermined the judiciary as an institution.

Justice (Retd.) Rizvi observed in a
court judgment during the darkest period of
state atrocities, that “All sort of illegalities are
being committed. The high court is replete
with such complaints and many of which
stands substantiated. Hundreds of cases have
been brought to my notice, where the
detainees are in illegal detention. Despite
the strong directions of this court they are not
being released. Hundreds of cases are being
pending in which the whereabouts of
detainees are not known. Scores of cases are
pending wherein the detainees are being
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Misuse of the Unlawful Activities (Prevention) Act

Adv. Susan Abraham

illegally done away with after arrest. In short
there is total breakdown of law and order
machinery. I should not feel shy to say that
even this court has been made helpless by
the so called law enforcing agencies. Nobody
bothers to obey the orders of this court.
Thousands of directions have been given to
top administration and Law Enforcement
Agencies, which have not been responded.”

Thousands of the victims and human
right activists, who have become
progressively dejected, desperate, and now
exhausted, are convinced that justice is an
impossibility, and exhausting domestic
remedies is a useless endeavour. The
international law requirement need not be
fulfilled where remedies are in theory only
and are practically ineffective or inadequate
for reasons such as inordinate delay in judicial
proceedings, lack of independent judiciary,
clear judicial precedents upholding the
challenged action or limits of judiciary’s

jurisdiction which prevent courts from
interfering. V ictims are therefore
approaching international institutions,
international NGOs and UN human rights
mechanisms for international humanitarian
intervention as it is the duty of the
international community under the doctrine
of R2P (Responsibility to Protect) while also
approaching the civil society of India for
seeking accountability from the government
and other institutions.

While the people of Kashmir
continue to resist the unrelenting violence,
there is a need for renewed solidarity from
Indian civil society – particularly the lawyer
community. The Indian State must be
questioned and not allowed to get away
unaccounted for.

(The writer is Founder and President of Jammu
and Kashmir Coalition of Civil Society, JKCCS)

In a shocking, highly controversial judgment
delivered on 7 March 2017, Suryakant Shinde,
sessions judge at Gadchiroli District Court,
Maharashtra, convicted G N Saibaba
(professor, Delhi University), Prashant Rahi
(journalist from Uttarakhand), Hem Mishra
(cultural activist and student at Jawaharlal
Nehru University), Mahesh Tirki, Pandu
Narote and Vijay Tirki (tribal residents of
Gadchiroli) under Sections 13, 18, 20, 38 and
39 of the Unlawful Activities (Prevention) Act
(UAPA), 1967 and Section 120B of the Indian
Penal Code (IPC). All but Vijay Tirki, who was
given 10 years of rigorous imprisonment, were
sentenced to life imprisonment.

Eleven days later, on 18 March 2017,
Gurgaon Additional District and Sessions
Judge R P Goyal, after acquitting 117 Maruti

Suzuki workers, most of whom were behind
bars for five years, held the 13 remaining
workers guilty for the death of a manager at
the Manesar plant and awarded them life
sentences.

Now, we have Chief Justice of India
(CJI) J S Khehar mourning that a terror convict
gets access to justice while the victims do not.
He was referring to the last-ditch attempts by
the best legal minds in the country to stay the
hanging of Yakub Memon. Just what is the CJI
saying? That a man who is about to be
executed ought not to get access to justice?
Getting that access did not prevent the
hanging. But, the ultranationalist rhetoric
spitting venom at those lawyers harks back to
the medieval ages of an eye for an eye and a
tooth for a tooth. It was the very same
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Supreme Court—justifying an earlier hanging,
that of Afzal Guru—that gave judicial import
to the primordial instinct of “collective
conscience.” The quality of mercy is, indeed,
strained!

Judge Shinde pronounced the verdict
at 3 pm in a courtroom packed with heavy
bandobast of police armed with sophisticated
weapons, leaving little space for the lawyers
and anxious relatives of the accused. By 5 pm,
copies of the 827-page judgment in English
were handed over to the accused, the
defence lawyers, and the prosecution.

The judgment displays extreme
animus, particularly directed at Saibaba, going
to the extent of describing him thus: “Though
G N Saibaba is 90% disabled, he is mentally
alert.” This can only arise out of the state’s
vendetta against the man for the sympathy
shown by the higher courts in granting him
bail and for the widespread protests that
resulted after his arrest in 2014. The sessions
judge even refused to allow him the facilities
granted by earlier orders regarding medical
assistance, attendants, diet, and so on,
leaving him at the mercy of the prison
authorities!
Forty-eight-year-old wheelchair-bound G N
Saibaba, professor of English at Delhi
University, suffers from a spinal disorder that
has resulted in the rapid deterioration of his
muscles and nerves. The condition means that
Saibaba cannot walk or use his left arm. His
rib cage is collapsing onto his lungs. He has
90% disability and requires constant medical
care to stop his condition from declining
precipitously to an extent that could be a
threat to his life. Extremely weak already (he
had been hospitalised for acute pancreatic
and heart ailments just prior to his
conviction), he was being provided regular jail
food instead of what was medically
prescribed. Reports from those who have met
him in jail suggest that despite vomiting bouts
and two painful   pancreatic attacks, no
medical treatment has been given to him.

Procedural Lapses
Studying the 827-page judgment is an

exercise by itself. But, reading it at length
shows the vigorous and painstaking evidence
mounted by the defence lawyers, which was
completely ignored and rejected by the trial
judge. For example, it is known that the first
three accused—Mahesh Tirki, Pandu Narote
and Hem Mishra—were arrested on 20 August
2013 from Ballarshah Junction railway station,
in Chandrapur district, but the police framed
a first information report (FIR) to show arrest
two days later on 22 August 2013 and at the
Aheri bus stand in Gadchiroli district. It was
the defence’s case that the three accused
were kept in illegal custody for two days, and
their confessions extracted and a false
location of the arrest shown to bring it within
the jurisdiction of the Naxal-affected
Gadchiroli district.

The manner in which Saibaba was
implicated in this case, almost a year later, is
extremely suspicious. Soon after the arrest
of Tirki, Narote and Mishra, there was a raid
on Saibaba’s official quarters in the Delhi
University campus (at that time he was living
in Gwyer Hall, the chief warden’s residence
allotted by DU authorities to Saibaba since he
had 90% disability). His computer and some
books and papers were stolen by the
Maharashtra police. There were no witnesses,
nothing was sealed before him, and almost
one year later he was arrested on a fictitious
charge. Much later, the prosecution in its
charge sheet could easily have planted
incriminating material, since it was hell-bent
on implicating Saibaba.

The sessions court has conveniently
overlooked these procedural lapses in the
judgment. The defence repeatedly sought
the production of subscriber detail records
(SDR) and call detail records (CDR) of the
mobile SIM (subscriber identity module)
cards, which would have established the
defence’s version and demolished the
prosecution’s case. But, the prosecution did
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not produce these records. The sessions
judge, Shinde, ought to have, but did not draw
adverse inference against the prosecution for
what the Bombay High Court and other high
courts have held to be “not just faulty
investigation but withholding of best
evidence.”

A crucial panch witness in cross-
examination deposed that he did not
remember the name of the accused or for
what purpose had been to Aheri police station
as a panch witness in 2014. How could he then
remember the instance of the panchnama
done in 2013 against these three accused?
Crucial evidence found on all the three
accused were newspapers dated 19 August
2013 or 20 August 2013 and railway tickets to
Ballarshah Junction. Nothing was found
showing bus tickets to the Aheri bus stand.
The defence lawyers effectively demolished
the panchnamas of the allegedly
incriminating 16GB memory card, in that the
panch witness did not have any knowledge
of being able to differentiate between a card
reader, Bluetooth device, pen drive, and
memory card, and hence was not a credible
witness to identify a 16GB memory card.

According to a prosecution witness,
the investigating officer had read the
contents of a 16GB memory card in his
presence and hence this points to the
tampering of the same by the prosecution
before it was sealed and sent to the forensic
laboratory.

‘Incriminating Articles’
What has Mahesh Tirki been found

guilty of for inviting such a harsh punishment?
That he was in possession of a pamphlet that
opposed the Surjagad project and Operation
Green Hunt, and another pamphlet
condemning the Khairlanji massacre and the
Maharashtra government, which has
protected the perpetrators of the massacre
and seeks to spread terror among Dalits, and

so it showed his hatred towards the
government?

Judge Shinde notes that from the
personal search of Mahesh T irki
“incriminating articles” like a mobile phone,
three pamphlets regarding Naxal literature,
a platform ticket of Ballarshah Junction dated
28 May 2013, along with personal documents
like his election identity card, were seized;
and from the possession of Pandu Narote
“incriminating articles” like a platform ticket
of Ballarshah Junction, a copy of Lokmat
(Marathi newspaper), and an umbrella were
seized along with personal documents like his
State Bank of India passbook, his birth
certificate and that of his daughter, caste
certificate, domicile certificate, PAN card,
election identity card, and registration
certificate of a vehicle were seized. What is
possibly incriminating about any of these
articles?

As for Saibaba, of the 52 items seized
from the raid on his quarters in Delhi on 12
September 2013, including such items as
CDs—with titles like “Video on Sri Lankan War
Crimes,” “A Few Myths & Facts About Salwa
Judum Concentration Camps,” “Meeting on
Kashmir-4, 21 October 2010 Arundhati Roy
Amit Bhattacharayya,” “Mati Ke Lal,” “BBC
Documentary on KASHMIR”—one magazine
with the title The Arrested (Vol 2, December
2012), one magazine People’s March dated 8
August 2007, and “one photograph of woman
with gun!”
It was brought on record by the defence
counsel that the panch witness—who is
meant to be an independent witness—of the
raid on the residence of Saibaba was
accommodated at the police rest house when
he came to depose before the Gadchiroli
Sessions Court. The same witness deposed
that on 12 September 2013, students and
professors were gathered near Saibaba’s
house and that when his house was being
searched, Saibaba requested that the search
should happen in the presence of a professor
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or his advocate. He admitted that the police
locked the gate of Saibaba’s house and they
did not allow any professor to enter the house
and that inside the house around 20–25
members of Delhi police and 20–25 members
of Maharashtra police were present.

An important omission brought on
record by the defence during cross-
examination of the panch witness was that
the videography of the proceedings of the
house search was taken, but the videographer
was not examined to prove the fact that
videography was in fact done, the
investigating officer Suhas Bawche has not
made any efforts to obtain the CD from the
Delhi police, and the explanation given by
Bawche is not proper, and, hence, adverse
inference should be drawn against the
prosecution for not producing the CD and not
examining the videographer.

Whereas the judge is extremely
lenient with the panch witness, who could
not support the prosecution’s case, by
recording,

It is to be noted that this witness is
illiterate witness. He cannot read and write
English language and his cross examination
was held in whole day that too by eminent
lawyer having standing practice of more than
25 years and this witness might have
frightened because of Court atmosphere.

In contrast, the judge chose to accept
the confessional statements of Tirki and
Narote while in police custody and under
police torture as the unchallengeable truth,
and has rejected the retraction affidavits filed
by them subsequently in court.

The judgment further notes that, as
for the 16GB memory card seized from the
possession of Hem Mishra, there is no mention
of unique identification numbers of
electronic gadgets in the panchnamas, but it
holds that this is not fatal to the prosecution’s
case. There is convoluted reasoning in the
judgment:

It is clear that said crashed hard disk
was sent to CFSL Bombay along with other
electronic devices (Articles 1 to 41) and it could
not be detected in the Cyber Forensic
Scientific Laboratory. Hence, it reveals that
the name ‘Prakash’ mentioned in Secretary’s
report at page no.17 of Exh.267 is nothing but
accused no.6 Saibaba.100%.

A number of public meetings
attended by Saibaba for the Committee for
Release of Political Prisoners (CRPP) and
Revolutionary Democratic Front (RDF) have
been used to incriminate him because of the
prosecution labelling these as front
organisations of the Communist Party of India
(CPI) (Maoist), when neither are banned
organisations, nor are they front
organisations, but are independent mass
organisations.

A Flawed Judgment
To get an idea of why the judgment is

so voluminous but devoid of independent
judicial reasoning, take paragraph 533, which
starts on page 401. This paragraph goes on to
reproduce the entire programme and
manifesto of the RDF (which is not a banned
organisation) and concludes on page 434, thus
taking up 33 pages of the judgment. Similarly,
many documents are reproduced verbatim
without any reasoning about their
admissibility as incriminating evidence
against the accused. From thereon, there is a
line-up of various organisations with which
these accused are allegedly associated. Their
descriptions with photographs and video clips
showing their active public activities run till
page 460, covering up to paragraph 544 of the
judgment.

What is even more problematic with
the judgment is that it goes on to decide
whether the RDF is a front organisation for
the CPI (Maoist), almost arraigning it as a
seventh accused in the case. There is no scope
under the UAPA or under any law for a
sessions court to decide whether or not a
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particular organisation is a front organisation.
The court has, thus, exceeded its jurisdiction
(from para 794 on page 674, to para 832 on
page 700) in bringing this under its purview
and in further concluding that “Saibaba is to
be found as a founder of RDF and he is think
tank of RDF organisation and high profile
leader and he assisted the organisation in
furtherance of their unlawful/terrorist
activities as defined under Section 15 of UAPA
wherein people have been exhorted to
armed rebellion.”

The sessions court has clearly
overshot its jurisdiction, particularly when
there is no notification to that effect issued
by the central government under Section 3 of
the UAPA declaring the RDF as an unlawful
association.

The defence went further to argue
that since none of the accused have been
charged of taking part in terrorist activities,
mere association is not sufficient to hold them
guilty. This proposition has been upheld in
the Supreme Court in the cases of Arup Bhuyan
v State of Assam (2011, 3 SCC 377) and Sri Indra
Das v State of Assam (2011, 3 SCC 380) to argue
that merely being a member of a banned
organisation does not incriminate the person
and, therefore, even if it is found that the
appellant was a member of a banned CPI
(Marxist) and/or CPI (Marxist–Leninist)
organisation, he cannot be held guilty of
committing an offence under Section 124A of
the IPC or for committing offences under the
UAPA. The judge however held that since the
prosecution has proved the case against the
accused, the Supreme Court judgments are
simply not applicable to their case!

Seeing the bent of mind of the
sessions judge, except for the first accused
pleading for leniency as he is an agriculturist
with a family to look after, the remaining
accused did not wish to say anything further,
nor did the defence counsel, with the judge
seemingly having made up his mind. The court
went into recess at this point. When the court

resumed at 3 pm, it elaborated from
paragraphs 1005 to 1014 (pp 812–19) to further
explore the nature of the Maoist movement
in India before finally giving the maximum
sentence to all except one of the accused.

It cannot be forgotten that the arrest
of Saibaba and others gained national and
international importance because of the
ordeals that all the accused, particularly
Saibaba, were made to go through. Despite
having 90% disability, Saibaba was dragged,
pulled, pushed, bundled into unhygienic
police vans and forced to travel hundreds of
kilometres on rough roads, all resulting in
deterioration of his health. Because of this
harassment, his ligaments were severed,
nerves bruised, his heart problem aggravated,
and his left arm and hand were completely
paralysed. Hem Mishra has a disability of the
hand, despite which he was tortured in
custody. So too were the tribal youth and
Prashant Rahi. Their bail applications were
consistently rejected against medical advice
and after huge national and international
protests.

Draconian UAPA
The voluminous 827-page judgment

cites so many irrelevant and unconnected
issues that the prosecution has trotted out as
evidence, including some request notes and
leave letters written by Saibaba to the
authorities of a Delhi college where his
daughter was studying, and routine letters
written by his wife to her bank regarding
double entries. The major charge of the
prosecution is that the accused in this case
were waging war against the country and
supporting the ideology of a banned
organisation, CPI (Maoist). Anybody can easily
understand that to “wage a war” somebody
needs weapons and none of the six accused
were shown as possessing any weapon on
them when arrested, nor did the police find
any in searching their houses. Supporting an
ideology, even if the same ideology is
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adhered to by a banned organisation, cannot
be a crime.

Such a verdict would not have been
possible without the extreme provisions
found in the draconian anti-terror UAPA,
which has to be seen against the background
of the gradual but steady constriction of
Article 19, which guarantees the fundamental
freedoms of expression, assembly, and
association. Unlike its predecessors, Terrorist
and Disruptive Activities (Prevention) Act,
1987 and Prevention of Terrorism Act, 2002,
both of which had provisions for mandatory
periodic review, or a sunset clause, the UAPA
has no such provision. With periodic
amendments since 2004, its provisions have
only become more anti-constitutional. Since
2014, various civil liberty and democratic
rights organisations throughout the country
have initiated campaigns and movements for
the repeal of the UAPA.

Both the Gadchiroli and Gurgaon
judgments clearly are aimed to placate
corporate greed for “ industrial and other
developments.” The Gadchiroli Sessions
Court judgment goes so far as to say that “the
situation of Gadchiroli district from 1982 till
today is in paralyzed condition and no
industrial and other developments are taking
place because of fear of naxal and their violent
activities. Hence, in my opinion, the
imprisonment for life is also not a sufficient
punishment to the accused but the hands of

the Court are closed with the mandate of
Section 18 and 20 of UAPA and in my opinion
it is a fit case to award sentence of
imprisonment of life.” (para 1013, pp 818–19)

Civil rights organisations and activists
have condemned the judgment, pointing out
that it is the culmination of the vicious
campaign and propaganda against Saibaba, in
particular, for lending his voice against the
outright sellout of Indian mineral resources
to multinational corporations and to the
corporates in India.

There have been a series of actual
terror cases where the judiciary has had no
harsh words at all—Malegaon, Ajmer Dargah,
Samjhauta Express, Hyderabad’s Mecca
Masjid, and Modasa in Gujarat. All involved
bomb blasts and killings authored by Hindu
right-wing groups like Abhinav Bharat. Let
alone being declared terror organisations, the
accused are brazenly acquitted. It is revealing
to contrast the Gadchiroli and Gurgaon
verdicts with the one dispensed by Jaipur’s
National Investigation Agency Court on 8
March 2017, where Swami Aseemanand and
six others were acquitted in the Ajmer Dargah
bomb blast case, which had killed three
persons and injured dozens in 2007.

Indeed, beware the Ides of March!

(Reproduced with permission from Eco-
nomic and Political Weekly, Vol. 52, Issue
No. 12, 25 Mar, 2017)

REPEAL THE DRACONIAN LAWS SUCH AS UAPA,
AFSPA, MCOCA, VARIOUS STATE PUBLIC

SECURITY ACTS AND 124A IPC!

RELEASE ALL THE PRISONERS ARRESTED THEREIN
UNCONDITIONALLY!
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Coercion and Silence Are Integral Parts of

the Aadhaar Project

Dr. Usha Ramanathan

Coercion has been a part of the Aadhaar
project from the very beginning. Attorney
general Mukul Rohatgi’s recent statements in
court brought us up-to-date on what this
means.

On May 2, the attorney general swept
aside objections to the people being forced
to part with their biometrics.

“There is no absolute right over the
body,” he said, in response to Shyam Divan’s
demurral at enrolling on the UID database,
and so being compelled to give one’s
biometrics to the state as a precondition for
filing taxes and having a PAN card.

“The right not to have bodily intrusion
is not absolute,” the attorney general
told justices A. K. Sikri and Ashok Bhushan,
“and the life of a person can also be taken
away by following a due procedure of law.”

There are breath checks for drunken
driving, extracting blood or taking the
fingerprints of an accused, he said. “The right
to your body,” he said, “is restricted by the
state.”

The judge interjected to point out that
all that he referred to were in the realm of
criminal law and maybe reasonable
restrictions. But paying taxes was different.
“You cannot stretch this theory to that
extreme,” Sikri said. “Isn’t there a balance
between dignity and state interests?”

This is “Rousseau’s social contract,”
the attorney general said. It is difficult to
know which edition of Rousseau he had read,
but he went on to say, “The state is like a
corporation. Individuals are members of a
corporation. There is nothing absolute in
them.”

“From the cradle to the grave, we are
in a contractual relationship with the state.
We don’t live in a vacuum.”

At another point in the proceedings:
“If you don’t want to part with anything in
return for state protection and services, go
and live in the Himalayas.”

And, in response to the idea of the
“right to be forgotten” as a right currently
under evolution, he said: “You want to be
forgotten, but the state doesn’t want to forget
you.”

“In the world, the only way is to
digitise iris and fingerprints kept for posterity.
There is no other way. In a social contract, you
have no right to be invisible.”

In a chilling statement, he said:
“Forcible taking of fingerprints is not self-
incrimination. The court said that 50 years ago,
we will go to DNA next.”

The new normal
Watchers of the proceedings before

the court recognised it as a throwback to the
then attorney general’s arguments in the
Emergency court in 1975.  The government
had then suspended Article 21, and was using
the Maintenance of Internal Security Act,
1971, to pick up and detain the opposition and
its detractors in droves. It claimed that the
law as it stood took away the jurisdiction of
the court to review such detention, which
meant that there was no recourse to courts to
regain liberty. During the second day of the
proceedings, Justice H.R. Khanna – who was
later to write a heroic dissent in the case –
asked the attorney general Niren De: “Life is
also mentioned in Article 21, and would the
government argument extend to it also?” De
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answered: “Even if life was taken away
illegally, the courts are helpless.”

This is perhaps the most infamous
argument made in the Supreme Court. (That
four of the five judges hearing the case
accepted this argument made recovery from
ignominy long and hard; and it has never been
forgotten.)

It seems De deeply regretted his role
in how the case went. Justice Krishna Iyer says
in his book Leaves from my Personal Life
(2004), that De had said to him some time
before he died that he had expected the court
to be enraged by his argument, and to assert
that the court had the paramount power to
protect the life of the citizen. “I was violently
against the Emergency provision in its
extreme form and expected the court to
strike down the totalitarian regime. That was
why I urged a horrendous forensic
submission.” He spoke to Iyer of the agony in
his soul, and of sleepless nights. Regret, after
many years, but still, regret.

The situation in the world of the ‘new
normal’ is different. For, in August 2015, the
attorney general had hammered a nail deep
into the rights of people when he had told
the court that the people of this country do
not have a right to privacy.

The court recognised that its first stop
had to be at the coercion in the project, which
is why the first order of the Supreme Court in
the case was to stop the coercion that had
become the most prominent aspect of the UID
project. That was on September 23, 2013. Yet,
coercion has been relentlessly practised and
is an integral part of the UID project. Why?

The most candid admission of
coercion as strategy is at the start of the
book Rebooting India (2015), co-authored
by Nandan Nilekani and V iral Shah,
explaining how the UID project was conceived
and carried out. The very first lines in the book
are a quotation from Niccolo Machiavelli’s The
Prince (1532): “It must be considered that
there is nothing more difficult to carry out,

nor more doubtful of success, nor more
dangerous to handle, than to initiate a new
order of things.”

“Machiavelli’s originality – and the
source of his enduring, if notorious,
reputation – was his blatant rejection of
traditional morality as a guide to political
action, and his insistence that statecraft be
based on a realistic view of corrupted human
nature,” writes Stewart Patrick. May be it is
not significant, but it is interesting that The
Prince was dedicated to “Lorenzo de Medici,
leader of the family who overthrew the
government he worked for.”

This is from a setting in the text where
Machiavelli proceeds to say what means
should be adopted by the ‘innovators’ who
want the change. Should they appeal to the
people? Or ‘can they use force?’ He dismisses
the idea of appeal, and said: “The nature of
the people is variable, and whilst it is easy to
persuade them, it is difficult to fix them in
that persuasion. And thus it is necessary to
take such measures that, when they believe
no longer, it may be possible to make them
believe by force.” (emphasis added)
Machiavelli also said: “Never attempt to win
by force what can be won by deception.” Very
interesting thinker, Machiavelli, with very
contemporary adherents.

The gleeful anticipation of
compulsion is found in a document prepared
in 2006 by Wipro. This was the strategy vision
document that set out a roadmap for an
identity project where the plans were that
within ten years of launching the project,
there would be an “executive and legislative
mandate for all service providers
(government and private) to deem the UID
number as THE (in the original) universal
identity for service delivery”.

In 2010, in the UIDAI’s strategy
overview document, we read: “Enrolment
will not be mandated: The UIDAI approach will
be a demand driven one, where the benefits
and services that are linked to the UID will
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ensure demand for the number.”
And: ”governments or registrars (will not be
precluded) from mandating enrolment.”
(emphasis added) That is, we will keep saying
it is voluntary, but get the government to
make it mandatory and that will build up the
data base. A little bit of deception, a little bit
of coercion (not really a little bit …) Then, as
the numbers swell, it will be said that people
have voted on their feet for this project –
while really they stand in line, waiting
anxiously to enrol for fear that they will be
denied their entitlements, subsidies and
services, be seen as criminal, or may even
have their citizenship placed in jeopardy
because they are not on the database.

So, in September-October 2011, there
was one attempt to make the UID a
precondition for receiving cooking gas
cylinders, that was brought to an early close,
a little bit because of angry letters reaching
the ministry, largely because there were too
few on the database at that time – the number
hadn’t reached ten crore yet.

Then it was 2012. Impatience had
already set in. Nilekani had said to a packed
audience in June 2011 that by 2014, the
database would have 650 million people. By
January 2012, 10.25 crore numbers had been
generated. Towards the end of that year, there
were frenzied announcements that
governments would be demanding the UID
number for all manner of services. The central
government said they would be rolling it out
in the PDS, NREGA, pensions, etc. systems.
State governments found their own
excitement. In illustration, on December 18,
2012, the revenue department of the
government of Delhi issued an order:

“It has been decided [it proclaimed]
to use the Aadhaar platform for the delivery
of various services rendered by the revenue
department. Hence, it is considered necessary
that the Aadhaar information of the applicants
seeking the various certificates from the

revenue department is to be compulsorily
given in the application forms itself….”

It was ordered that Aadhaar number
of the applicant will be required to be
mentioned compulsorily in the application
form for the following certificates:

· SC/ST certificate
· OBC certificate
· Domicile certificate
· Income certificate
· Birth order
· Death order
· Surviving member certificate
· Solvency certificate
· Nationality certificate

In December 2012, the list was expanded to
include:

· Registration of marriages under Hindu
Marriage Act
· Registration of marriages under Special
Marriage Act
· Solemnisation of marriages
· Registration of various documents in the
sub registrar offices

When were these orders issued? A year and a
few days after the Parliamentary Standing
Committee on Finance had considered the
National Identification Authority of India Bill
2010, and rejected it. Not just that, the
committee had also rejected the project
saying, among other things, “The UID scheme
has been conceptualised with no clarity of
purpose and leaving many things to be sorted
out during the course of its implementation;
and is being implemented in a directionless
way with a lot of confusion.”
Function creep had begun

This compulsion, when unleashed,
provoked Justice K.S. Puttaswami to file a
petition in the Supreme Court. In the
meantime, petitions had been filed in the
high courts of Bombay and Madras and these
too were moved to the Supreme Court. In
October 2013, more petitions were filed by
social activists including Aruna Roy, Nikhil Dey,
Bezwada Wilson, retired defence personnel
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including Colonel Mathew, Major General
Sudhir Vombatkere and Major General Jatar
and persons from the world of science and
technology and the Beghar Foundation in
Delhi.

The story of the court orders that
were deliberately disobeyed is now widely
known. On September 23, 2013, the court
directed that no one should be denied any
service only because they did not have an
‘Aadhaar card’ (there was then no clarity then
whether it was a ‘card’ or not; and the
confusion hasn’t quite disappeared yet). The
court also said that illegal migrants should not
be enrolled.

In Rebooting India, Nilekani and his
co-author say: “Unfortunately, some agencies
jumped the gun in declaring the Aadhaar
number to be mandatory for availing certain
benefits. This was in opposition to the UIDAI’s
stand on the matter, and the Supreme Court
had to step in and reverse any such
declarations.”  

Well, that is not quite true. In an
application to the court in early October 2013,
the UIDAI asked the Supreme Court to modify
its order so that the government could “insist
upon Aadhaar”. This is what the UIDAI asserted
while asking that the UID be made mandatory
for subsidies and social security: “As a generic
proof of identity, Aadhaar can be used by
individuals to prove their identity to obtain
services. The government has no intention to
mandate Aadhaar for availing services of a
generic nature which do not involve
expenditure from the public expenditure
such as bank accounts, telephone connections
and railway reservations etc. where Aadhaar
can be one of the many ways of a resident
proving his identity and address required by
service providers.” Nilekani was then the
chairperson of the UIDAI. But that is some
years ago, and, as J.K. Rowling explains,
Muggles’ memories do get ‘modified’.

The court was not moved. After that,
there was an order on March 24, 2014, and

three orders in 2015 where the court said
again, and again, and again and again that the
UID cannot be mandatory; enrolment cannot
be compelled. And, by the last of those orders,
which was rendered on October 15, 2015 by
five judges, the UID could be used, only
voluntari ly, and only in six fields – JDY,
provident fund in the EPFO, NREGA and
pensions – not all pensions, but only those
under the National Social Assistance
Programme. That order was categorical: “We
will also make it clear that the Aadhaar card
scheme is purely voluntary and it cannot be
made mandatory till the matter is finally
decided by this court one way or the other.”

In March 2016, the government had
the Aadhaar Act passed as a Money Bill.
Initially, the government  said they would
take the court’s assent that they can use the
UID in more fields; but, some time later, they
unilaterally decided to assert that the court
orders no longer hold sway because of the
Act.

The Supreme Court’s six orders from
September 23, 2013 to October 15, 2015
represent the efforts of the court to rein in
the project, and the state, from using coercion
as a means of forcing people into submission.
The judges had begun to hear about the
precarity the project introduced into our
polity – and these included concerns about:

· surveillance
· profiling
· tagging
· convergence
· the untested technologies and
experimenting on a whole population
· failing biometrics and the inevitability and
experience of exclusion
· that there is no opt-out provision
· the companies involved at every stage
from pilot to execution and from enrolment
to controlling the database, and their
relationship with intelligence agencies of
foreign governments
· the deliberate assassination of privacy
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· the wilful lawlessness
· ‘seeding’ the number in all manner of data
bases, increasing vulnerability of the
person
· national security risks that gets enhanced
when databasing a whole population in the
way the project was doing.
Since the time of the filing of the petitions,
much has happened that should worry the
court.
· Private companies, such as OnGrid,
BetterPlace, TrustID, have begun to profile
and trade on data about individuals using
the UID system.
· The digital economy is being pushed based
on the UID system, where those who do
not have mobile phones are to depend on
their biometrics, when biometrics are
failing for large numbers of people in PDS
and NREGA.
· Data is being projected as the new
property; detailed personal information
can be viewed individually or through
algorithms.

These are not pretty times.
One of the deeply disturbing aspects

of the project is the extent to which contempt
for the court has infected the administration.
Nachiket Udupa and Ankita Anand have
published their harrowing experience while
getting married. What is striking is that
everyone, from the clerk to the additional
district magistrate, knew about the orders of
the court. Everyone knew they were acting in
contempt, everyone claimed that the
software gave them no choice – till the officers
were threatened with being exposed in court,
is when they caved. And this happened only
in one case – the process remained
unchanged, and everyone else was told that
they had to produce a UID number to be able
to get service. And this is how it has been for
over three-and-a-half years now. There is
complicity in contempt everywhere.

What has coercion done? It has forced
people

· to get on to the database,
· without consent
· without an opt-out provision,
· where failures of the biometric system or
‘Aadhaar mismatch’ system have to be
borne by individuals,
· where there is no liability when the
system falsely accepts or rejects any
person,
· part with their biometrics – which is then
managed and handled by companies of
dubious provenance – and with no recourse
when biometrics fail

The list goes on. And all this is before the
court.

First it was NREGA and PDS to add the
poor and the rural to the database. Then it
was LPG to get at the others. Then, to mop up
anyone left out there have been all these
notifications since January. Bonded labour,
persons getting out of manual scavenging,
women rescued from prostitution, survivors
of the Bhopal gas disaster, persons with
disability and children entitled to a midday
meal have to have their numbers embedded
in the various databases. If they do not
already have a number, they are to get
enrolled – never mind that the court had said
that enrolment is not to be mandatory.
Actually, most of these seem to have been
issued following blanket instructions that all
ministries and departments notify that the
UID is compulsory in anything they do, never
mind the specifics. And, for those escaping
these points of capture, there are taxes that
cannot be paid, and the PAN card which will
be nullified, if the UID number doesn’t appear
alongside. The only agency that has respected
the court’s dictum, even if after initially
flouting it, is the Election Commission, which
withdrew its seeding instruction soon after
the court’s order in March 2015: the only
agency that has taken the court seriously.

The deceit is carrying on openly, and
in plainly contradictory words. In 2016, there
was a further strategy overview document
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Towards the Abolition of Death Penalty

Adv. Asahana

India continues to retain the death penalty,
despite the growing international trend to
abolish this extreme punishment. On the
contrary, India opposed the recent United
Nations resolution seeking a moratorium on
the death penalty, which was adopted by the
General Assembly on 19 December 2016 (A/
RES/71/187). The resolution was initiated,
among other reasons, by recalling the Second
Optional Protocol to the International
Covenant on Civil and Political Rights, aiming
at the abolition of the death penalty. Back
home, there have been small political efforts
towards this end. In July 2015, Mr. D. Raja from
the Communist Party of India moved a private
member’s resolution proposing a moratorium
of the death penalty. In August 2015, Ms.
Kanimozhi from the Dravida Munnetra
Kazhagam also introduced a private member’s
bill seeking abolition, whi le the Tripura
Assembly voted in favour of a resolution
seeking moratorium on the death penalty.
Significantly, the 262nd Law Commission of
India Report (LCIR) released in August 2015
under the chairpersonship of Retd. Justice

A.P.Shah recommended the abolition of the
death penalty in all but terror offences. The
Law Commission reached this conclusion after
studying inconsistencies in the administration
of the death penalty in the criminal justice
system. The LCIR records how the doctrine of
“rarest of rare” remains nebulous, and finds
that consequently the sentencing process is
judge-centric. The Death Penalty India Report
(DPIR), released by the National Law
University of Delhi in May 2016, confirmed the
disparate impact that the death penalty has
on persons from socially, economically and
religiously vulnerable groups. The DPIR was
the result of an empirical research project in
which the 373 prisoners on death row in India
at the time, and their families, were
interviewed over a period of two years. The
findings of the DPIR are telling; 74.1% of those
on death row belong to economically
vulnerable backgrounds, 84% of them never
went through formal education, and only 24%
come from the general category, the
remaining belonging to SC/ST/OBC and/or
religious minority groups.

which said, ”Enrolment is the process by
which residents voluntarily assert their
identity and apply for an Aadhaar.” And some
pages later, “All Aadhaar enabled applications
require 100% digitisation and seeding of
customers/beneficiaries databases with
Aadhaar number”, that is, everyone has to
have it.

This is the story of coercion, and
rampant illegality and outrageous contempt
of court orders through which the project has
built its database. It is about choicelessness,
destruction of the idea of consent and the

state assuming power over the body and data
of every person which it then allows
corporate interest to use.
The attorney general has done a great deal to
let the court know that the project cannot
survive without undermining and overriding
the rights of the people.
The silence of the court is deafening.

(Reproduced with permission from
theWire.in dated 16.05.2017)

(The writer is a legal researcher)
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principles earlier established by the Allahabad
High Court in PUDR v. Union of India [2014].

In the meanwhile, a seven judge
bench of the Supreme Court in Union of India
v. Sriharan [2015] has sanctioned the growing
trend of constitutional courts to impose long
periods of incarceration, while curtailing
remission powers of states, such that persons
can effectively be imprisoned for the
remainder of their natural lives or for large
periods of time, without the possibility of
release even if they have exhibited the
possibility of reform and rehabilitation. Even
as the death penalty survives, courts are
increasingly resorting to longer periods of
imprisonment as an alternative to the death
penalty, which brings with it a whole new set
of conundrums on what amounts to just
punishment and on the purpose of
punishment itself.

Weaved into the narrative of the
death penalty, beyond theories of
punishment and penology, is of course the
politics of the time. Yakub Memon’s hurried
execution in 2015 was a chilling reminder that
despite calibrating legal nuts and bolts over
time to ensure that one does not reach the
hangman unchecked, the existence of the
penalty is always accompanied by the power
to abuse it. With the recent confirmation of
the death sentences of the four accused in
the December 16 gang rape case, the Supreme
Court may be heralding the phase of tough
punishment in cases of sexual violence - much
like the war on terror - missing the wood for
the trees. Hopefully, nuanced engagement
with the criminal justice system by all players
involved will lead to mature and holistic
responses to acts of sexual violence, terror
and crime in general.

(The writer is a practising lawyer in New Delhi)

While a constitutional bench of the
Supreme Court upheld the constitutionality
of the penalty in Bachan Singh v. State of
Punjab [1980], the court also laid down broad
sentencing guidelines to be followed before
the imposition of the ultimate punishment,
in line with the 1973 amendments to the
criminal procedure code – with the result that,
in law, the death penalty is the exception,
while life imprisonment is the norm.
Unfortunately, decisions that followed have
misapplied this basic legal principle.
Significantly, the requirement of
unquestionably foreclosing the option of
reformation is circumvented both by the
prosecution counsel and courts before
imposing a sentence of death. This is done in
the absence of defense counsel undertaking
and being encouraged to conduct a rigorous
mitigation investigation which could help
contextualize the death row prisoner within
his/her social, economic, and other
vulnerabilities through a sensitive appraisal
of their life story.

Developments in the jurisprudence
on the death penalty in recent times include
– a) the mandatory right of all review petitions
involving the death penalty to be heard by
the Supreme Court in open court, established
in Md. Arif v. Registrar, Supreme Court of India
[2014]  (even as summary dismissals of Special
Leave Petitions involving the death penalty
continue in practice); b) the recognition of
various supervening circumstances that ought
to be considered by the executive while
deciding a mercy petition, established in
Shatrughan Chauhan v. Union of India [2013]
(significantly, this includes mental health
conditions); c) due process requirements to
be met before a death warrant becomes
executable (including the minimum time for
the prisoner to prepare for death, and the
right to counsel at the time of issuing the
warrant) laid down by the court in Shabnam
v. Union of India [2015], affirming the
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Sentenced To Life Imprisonment for Forming a Trade Union
Gautam Mody

The Conviction
The Gurgaon District and Sessions

Court handed down sentences of life
imprisonment to 13 Maruti-Suzuki workers on
18 March 2017 convicting them on charges of
criminal conspiracy, murder and destruction
of evidence for the 18 July 2012 incident at
the company’s Manesar plant in which a
manager lost his life. The court also served
commuted prison sentences of five years each
to 4 workers and of three years each to 14
workers variously convicted for trespass,
unlawful assembly, mischief, rioting and
possession of deadly weapons.117 workers
who were kept under arrest for at least 31
months and more were acquitted of all
charges.

Of the 13 convicted of murder, 12 -
Ram Meher, Sarabjeet Singh, Sarvjit Dhillon,
Ram Vilas, Pawan Kumar, SohanLal, Ajmer
Singh, Sukh Kumar, Amarjeet,
Yogesh, Pradeep Gujjar and Dhanraj Bambi -
were the office bearers of the Maruti Suzuki
Workers’ Union (MSWU), who were in place
on the day of the incident. The thirteenth,
Jiya Lal, was the worker who was the subject
of the disciplinary action on the day of the
incident, when he protested against casteist
abuse by a supervisor against him for being a
dalit.

The Incident
The Maruti-Suzuki Manesar plant

workers – both permanent and contract – had
sought to form a union of their choice – the
MSWU - in 2011. The Maruti Suzuki Workers’
Union was able to unite both 700 permanent
and 2,000 contract workers. The core demand
of the MSWU was the regularisation of all
contract workers and equal pay for equal work
for permanent and contract workers alike.
The Maruti-Suzuki management prevailed
upon the Government of Haryana to deny the
MSWU registration. Following months of

sustained militant struggle, frequently put
down by the police acting admittedly at
Maruti-Suzuki management’s behest, the
government finally acceded to union
registration in early 2012. The Maruti-Suzuki
management refused to recognise the MSWU
and negotiate with it in good faith. The
escalation of the incidents on 18 July 2012 was
instigated by Maruti-Suzuki management.
They wanted to rid themselves of the union
and its leadership and also to summarily
dismiss 2,300+ workers.

The Case
The judgement indicts the accused-

workers for criminal conspiracy despite the
fact that it acknowledges that the
investigation was weak insofar as: (i) the
assault weapons being described first as lathis
and rods and later as car parts in the course of
the investigation, (ii) lack of forensic
examination of the assault weapons, (iii)
failure to hold an identification parade of the
accused, (iv) false medico-legal reports and
(v) delays in recording witness statements.
The charge of criminal conspiracy including
of murder and destruction of evidence is
based entirely on the testimony of
prosecution witnesses while entirely
negating the testimony of the defense
witnesses. The judgment also denies that
sustained attack by the Maruti-Suzuki
management on the workers’ right to freedom
of association and collective bargaining could
form any part of the evidence. By negating
the testimony of all defense witnesses the
court also completely denied the presence
of external bouncers, who brought in the
lathis and rods and caused the violence. The
prosecution witnesses, apart from two
policemen and one labour department officer,
are all managers or labour contractors of the
company. The three government
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functionaries offered no material evidence
on the grounds that they were not on site at
the time of the incident. It is noteworthy that
the prosecution could not find a single worker
as witness from a workforce of 2,700+.

There was a common charge against
all 148 workers who were arrested in July
2012. By a sleight of hand, the judgment
acquitted 85 of the accused on grounds of the
poor investigation; another 22 were acquitted
as they could not be identified by prosecution
witnesses. This came 44 months after the
same court having repeatedly denying bail to
those who ultimately got acquitted.

This also brings to the fore an
important condition of contract labour
wherein labour contractors cannot identify
their own ‘employees’ making it abundantly
clear that they are ‘sham and bogus’ labour
arrangers that give companies the avenue to
violate labour laws.

In a macabre turn of events on 17
March 2017, while the court heard arguments
on quantum of punishment, the prosecution
counsel called upon the court to award a
death sentence to the 13 convicted of murder.
The prosecution claimed the Punjab and
Chandigarh High Court order of 22 May 2013
while denying bail formed the basis for the
death penalty. The judgement says: ‘The
incident is most unfortunate occurrence
which has lowered the reputation of India in
the estimation of the world. Foreign investors
are not likely to invest the money in India out
of fear of labour unrest’ as grounds for the
death penalty. The public prosecutor was not
just transgressing the very clear law on death
sentences laid out by the Supreme Court, but
also laying out the agenda of a blood thirsty
government signaling to employers that it is
willing to send workers to the gallows if they
defy their employers and in particular foreign
capital.

To at the very least delay, and
ultimately deny, the possibility of any
compensation to the acquitted workers for
their long unjustified incarceration or any
prospect that may win back their jobs at

Maruti-Suzuki, the Government of Haryana
announced that it would appeal the verdict
in the case of those acquitted and awarded
reduced sentences.
The principal basis of the conviction of murder
is the alleged presence of 13 workers in a
particular room of the factory. This amounts
to handing out collective punishment in the
absence of any material evidence. The
judgment blindly acknowledges the Maruti-
Suzuki management position of the violence
being caused by workers without as much as
recognizing the events of the day which were
part of the persistent attack of the Maruti-
Suzuki management on the workers right to
form a union of their own choice and its
refusal to negotiate with the union, over fair
and just  demands of the workers.

This judgment has arrived at its
conclusion by association and not by evidence
severely compromising the independence of
the judiciary. This judgement is indicative of
the collapse of the criminal justice system.
This judgment is a fundamental attack on
workers right to freedom of association.

In an almost mirror incident of 2009
at Pricol, Coimbitore where workers were
denied the right to form a trade union, group
murder charges were filed against 27 workers
for allegedly murdering a manager. In 2015 the
trial court sentenced 8 worker leaders to
‘double’ life imprisonment for having
committed murder while acquitting 19
workers of all charges. In January 2017, the
Chennai High Court confirmed the ‘double’
life sentence for two while acquitting the
remaining 6 of all charges. Read together with
the Pricol judgement, this judgement is an
indication that the judiciary is increasingly
conjoined with both employers and
government in criminalising all attempts by
the working class to form trade unions of their
choice, to raise their just and fair demands,
and last but not least workers right to equality
under law.

(The writer is the  General Secretary, New Trade
Union Initiative)
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Amidst the darkness

Adv. Anubha Rastogi

The Medical Termination of Pregnancy Act
enacted in 1971 was largely perceived as a
population control mechanism because of the
population explosion concern of the then
government. It was not the result of a demand
and campaign by the women’s movement and
therefore lacked rights based language and
the perspective of the woman as the decision
maker and at the centre.

The law, even as it stands today, is an
exception to the chapter ‘of the causing of
miscarriage, of injuries to unborn children, of
the exposure of infants, and of the
concealment of births’ Sections 312 -318 of
the Indian Penal Code, 1860. Therefore, the
law provides for circumstances in which,
based on medical opinion, the pregnancy can
be terminated within 12 weeks, on the
opinion of 1 registered medical practitioner
and within 20 weeks on the opinion of 2
registered medical practitioners. Where, on
opinion formed in good faith by the RMP, that
the continuation of the pregnancy would
involve a risk to the life of the pregnant
woman or of grave injury to her physical and
mental health or there is a substantial risk that
if the children were born, it would suffer from
such physical or mental abnormalities as to
be seriously handicapped (these are the terms
used in the law, not mine), the RMP could
terminate the pregnancy and would not be
prosecuted under the IPC. The law also
explains that while determining grave injury
to the mental health of a pregnant woman,
the fact that the pregnancy is because of
sexual assault (‘rape’ as used by the law),
failure of contraceptive method for a married
woman resulting in the anguish caused by an
unwanted pregnancy and her actual or
reasonably foreseeable environment must be
considered by the RMP in forming its opinion.
An MTP can be conducted at any time if in the

opinion of the RMP it is necessary to do so to
save the life of the woman. There is no
reference to or mention of the choice of the
pregnant woman except that her consent, or,
the consent of her guardian where she is a
minor,must be obtained before any such
procedure is carried out on her body.

Today there are several concerns
standing in the way for women to be able to
access this service. I will not call it a right or
an entitlement because it isn’t in the present
form. The lack of access to safe and legal MTP
centres as registered and monitored under
the law, the unintentional consequence of
access to MTP being targeted while dealing
with the issues of declining and skewed child
sex ratio and the recent inclusion of
mandatory reporting under the Criminal law
relating to sexual offences against both major
and minor females are a few of these. In this
context, many cases have been seen where
foetal abnormalities have been determined
much after the 20-week cut off period and
women or couples have either been refused
or permitted to access an MTP by various
courts in India, based on various
considerations. There have been
conversations around increasing the cut off
period, including on demand MTP and
widening the service provider base, amongst
others seeking to amend the existing law, but
concrete moves are yet to be seen. There is
pending litigation on this aspect before the
Apex Court which has not been finally decided
yet.

This brings me to the issue at hand,
the reason why this background has been set
is to discuss the judgment Suo Motu Public
Interest Litigation No. 1 of 2016 as passed by
the bench of Justice V.K. Tahilramani and
Justice Mridula Bhatkar of the Bombay High
Court on 19.09.2016. This is a case where an
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undertrial prisoner kept in a District Women’s
Prison gave a requisition to a visiting District
and Sessions Judge seeking permission to
terminate her pregnancy. In the requisition,
the undertrial had set out the fact that she
already had a five-month-old baby who was
suffering from convulsions and epilepsy, her
own health was not good and that in this
condition it was not possible for her to take
care of herself, her child and continue her
pregnancy.

The learned judge was informed by
the Medical officer of the jail that the request
for termination of pregnancy was sent to a
committee, but no decision had been
communicated. It had been more than a
month and the decision had not been taken.
Considering this scenario, the judge decided
to send an application to the High Court and
therefore the matter was taken up suomotu
by the Bombay High Court.

While the issue in public interest was
being heard, the concerned woman
undertrial was given permission to seek MTP
services. The court was informed that the Jail
manual deals with situations where a
pregnant woman is admitted as an undertrial/
convict but not with situations where an
undertrial/convict becomes pregnant and
then seeks an MTP. An amicus was appointed
by the court who informed the court about
another pregnant undertrial who sought
permission to access MTP services.

The court then discussed at length the
provisions of the MTP Act, as set out in the
beginning of this piece. Placing reliance on
Section 3 of the MTP Act, the court first dealt
with the issue of the impediment of referring
the request for an MTP by an inmate of the
jail to a committee irrespective of the length
of the pregnancy. The court clarified that the
MTP Act is clear in its provisions and that
there is no requirement to bring in an
additional hurdle of a committee. Where a
female inmate seeks an MTP the case should
be directly referred to the concerned

government hospital and that steps should
be taken as per the MTP Act.

The court then goes further to
contextualise the MTP Act in today’s day and
age. It interpreted the explanation to Section
3 which refers to the anguish caused by a
pregnancy as a result of contraception failure.
While this provision is applicable to a married
woman, the court has construed this to
include any couple living together like a
married couple. The court then deliberates
on the consequence of an unwanted
pregnancy and how this becomes the
responsibility and the burden of the woman.
It further says that where the burden is only
on her, why should she suffer and that the
RMP while considering the grave injury on her
mental health must take into consideration
the factum of an unwanted pregnancy on a
woman irrespective of her marital status. The
court then goes on to elucidate all the factors
that go in while a woman considers her
decision about continuing the pregnancy or
seeking an MTP. She basis her decision on the
welfare of the child/ren she may already have,
the realities of her household, financial
resources and her own health considerations.
The judgment says that, “If a woman does not
want to continue with the pregnancy,
thenforcing her to do so represents a violation
of the woman’s bodily integrity and
aggravates her mental trauma which would
be deleterious to her mental health.”

The court then deals with the often
quoted right of the foetus and states that the
unborn foetus is not an entity with human
rights and that the decision of what needs to
be done with the pregnancy is that of the
woman alone since it is taking place within
her body and has a profound impact on her
health, mental well-being and life. The court
then emphasises on the woman’s right to
autonomy and to decide what to do with her
own body including whether to get pregnant
or not and whether to stay pregnant or not.
While interpreting section 3 the court also
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goes on to say that it is the right of a woman
to be a mother so also it is the right of a woman
not to be a mother and her wish has to be
respected and reads this within the realm of
right to life and dignity under Article 21 of
The Constitution of India.

The court issued specific directions to
be followed by all women prisons within the
state of Maharashtra. These directions set out
the way women prisoners will be tested for
pregnancy at regular intervals, and if found
pregnant they will be informed about the
provisions of the MTP Act and their choice to
continue with the pregnancy or not and then
immediate action as per the provisions of the
MTP Act to be taken without waiting for or
creating any further hurdles and permissions
either from a court or from any other
authority. The court directs for the
maintenance of an OPD register and for
ensuring that the inmates are taken to the
nearest hospital at the appropriate timing so
that precious days are not wasted and that
there is no delay in taking decisions.

This judgment for the first time
interprets the MTP Act from the point of view
of the woman. It acknowledges the fact that a
woman can get pregnant anytime and that not
every pregnancy is planned. It reiterates that
the moment the pregnancy is unwanted and
/or unplanned it invariably becomes the
burden of the woman, the social ostracization,
if any, is hers and not of her partner, the
irreversible impact on life, physical and
mental health is hers and therefore the
decision to continue a pregnancy or not
should be hers. The law only provides the
procedure and safe guards to ensure that her
rights are not violated, but the decision needs
to be hers. Forcing a woman to carry an
unwanted pregnancy to term is violation of
her right to life and cannot be allowed.

(The writer is a lawyer in Bombay High and
member, Women Against Sexual Violence and
State Repression, WSS)

ATTACKS
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A Fact Finding
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On 26th and 27th March 2016, a 12 member team of lawyers of the Indian Association of
People’s Lawyers (IAPL) from different parts of the country visited Bilaspur in
Chhattisgarh to enquire into harassment of lawyers by the police and the bar associations.
The Fact Finding Team (FFT) comprised of Adv. Sudesh Nitnaware (Maharashtra), Adv.
Suresh Tekade (Maharashtra), Adv. Surendra Gadling (Maharashtra), Adv. Monica Sakhrani
(Maharashtra), Adv. V iplav Teltumbde (Maharashtra), Adv. Nihalsing Rathod
(Maharashtra), Adv. Maharukh Adenwalla(Maharashtra), Adv. Parag Uke (Maharashtra),
Adv. Ankit Grewal (Chandigarh),  Adv. D. Suresh (Telangana), Adv. M. Venkanna (Telangana)
and Adv. R. Vishal (Telangana).

This enquiry was prompted by media reports that reflected the harassment
meted to Jagdalpur Legal Aid Group (JagLAG), a team of lawyers providing legal assistance
to adivasis and political prisoners. The FFT spoke with lawyers, and social activists, as
also perused material shared by them. The enquiry disclosed the violent attacks on
Christians, especially pastors, and Dalits, hence, the FFT felt it necessary to include the
same in the report.

On 24th January, 2017 the following fact finding report  was released by Sr. Adv.
Mihir Desai at a Hall meeting organised by IAPLto to mark the “International Day of the
Endangered Lawyer”. Adv. Shalini Gera from the Jagdalpur Legal Aid Group (JagLAG) and
Adv. V. Raghunath from Civil Liberties Committee (Telangana) also spoke on the harass-
ment, arrest and incarceration of Lawyers in Chhattisgarh.

45
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BACKGROUND
It is imperative to examine the politico-socio-
economic circumstances prevailing in Bastar
to put into perspective the situation currently
prevailing there.

Chhattisgarh is rich in mineral
resources. It has more than 28 precious
mineral resources, including 23% of India’s
iron ore deposits, gold, limestone, diamond,
dolomite, tin metal, tin ore, coal, quartzite,
granite, corundum, silica, marble, beryl,
bauxite, uranium, alexandrite, copper,
fluorite and garnet, mainly in the Bastar
region. The formation of the State of
Chhattisgarh in 2000 led to the formulation of
the Chhattisgarh Industrial Policy [2004-2009]
whereby industries were given maximum
incentives for setting up mega projects in the
most backward scheduled tribe predominant
areas. Hence, almost all major Indian
companies as well as transnational
corporations have their presence in
Chhattisgarh, including the Tatas, Essar, ACC /
Holcim, Ambuja, Birla Hindalco, Sterlite,
Jindal, Arcelor Mittal and Adani, apart from
foreign giants like De Beers Consolidated
Mines, BHP Hilton and Rio Tinto.1 The Raman
Singh led BJP government, in its first term,
signed 11 Memorandum of Understandings
[MOUs] with companies for setting up new
plants as well as expansion of old ones. It is
not known as to how many other MOUs have
been entered into as their details are not in
the public domain.

A total of 171 lakh hectares of forest
land was diverted from 1980 to 2003 of which
67.22% was for mining2. Widespread
displacement met with stiff resistance of the
people. It is to crush this protest against land
grab, that the state and its agencies, including
private militia, unleashed violence, under the
pretext that it was merely countering Maoist
threats. Nandini Sundar writes, “The
‘Naxalite problem’ is not so much about
violence in absolute terms, as it is a reflection
of the threat posed by the Naxalites to the
status quo. It is also a function of the security
establishment’s need to project a ‘threat’ that

justifies more – often unaccountable -
funding and forces”3. Wanting to clear the
region for mining and other corporates, the
state labels protestors as Maoists, thereby,
justifying their massacre / arrests in the name
of national security. Lawyers defending their
clients charged under draconian laws are
identified with their clients and treated
likewise.

On the one hand, the State of
Chhattisgarh is touted as the fastest growing
economy amongst the Indian States with a
growth rate of 12.37% as against India’s growth
rate of 8%. The Gross State Domestic Product
[GSDP] for 2016-17 being estimated at Rs.
2,81,632 crores, i.e., 12% higher than the
revised estimate for 2015-16.  Its total
expenditure for 2016-17 is estimated at Rs
70,059 crores, i.e., 6.3% higher than the 2015-
16 revised estimate. Manufacturing is the
largest component of the state’s economy,
constituting 42% of the GSDP, followed by
services and agriculture constituting 38% and
19% of the economy, respectively.4

On the other hand, the Economic and
Human Development Indicators of
Chhattisgarh as per United Nations
Development Programme [UNDP] tell a
different story. Chhattisgarh’s Human
Development Index [HDI] Value is 0.358,
lower than the India HDI Value of 0.467.Its
Gender Development Index ranks as 30 out
of 35. The region is also highly unequal. Its
Inequality Adjusted Human Development
Index Value is 0.291, as against the India value
of 0.343, and its loss in HDI due to inequalities
is also 35.14 higher than the India figure of 32.
Its Poverty Headcount Ratio is 48.7% as against
the India figure of 29.8%.  Global Hunger
Index is 26.63% against the India figure of
23.3%, and has 47.6% prevalence of
Underweight Children under 5 years of age,
as against the 42.5% all India figures5.

The State of Chhattisgarh is highly
militarized. In June 2014, Rajnath Singh, the
Minister of Home Affairs, Government of
India, is reported to have said that the
situation in Bastar required a military
solution. Thus, more military battalions were
brought into Bastar
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A conflict created due to the socio-
economic policies of the State of Chhattisgarh
causing gross inequalities, is being portrayed
by the state as a law and order problem.

The state is seen to form civilian
militia to further their agenda. Burgeoning of
right-wing Hindu fundamentalist groups is
encouraged, as is the spreading of their
support base, while turning a blind eye to
their bullying. Adivasis, Dalits and Christians
have fallen prey to this zealotry, as have
lawyers litigating on their behalf.

The state’s attempt is to terrorise and
silence those whom they believe are
obstacles to the state’s development
paradigm.

FACTS
JAGLAG

It was the hounding of lawyers of
JagLAG that prompted the current fact finding.

The fact finding team spoke with
Advocate Shalini Gera, who has been working
with JagLAG since its inception in July 2013.

JagLAG started working in Bastar with
three female lawyers.  The primary purpose
of setting-up JagLAG was to assess the
situation regarding cases that were filed
against adivasis and pending in different
courts in Bastar, and provide legal assistance,
if necessary. Hence, their first year was spent
in documentation -filing RTI applications,
liaising with lawyers, etc. Then, the JagLAG
lawyers started representing tribals accused
in criminal cases before the courts, mainly in
Jagdalpur and Dantewada. Gradually, the
JagLAG team were drawn into issues that
were taking place outside of courtrooms,
which they had not anticipated.  They were
compelled to play this role due to the
situation prevailing in Bastar.  When police
atrocities were committed people expected
JagLAG to help in registration of FIRs, which
the local lawyers were not willing to do. Fake
encounters were, and continue to be, a
regular practice in Bastar. JagLAG documented
these fake encounters. It is due to such
intervention that hostility between the police
and JagLAG started.

When Kalluri became Inspector
General of Police, Bastar, around June 2014,
the hostility became more rigid. Further,
around the same time, more military
battalions were brought into Bastar, after,
Rajnath Singh’s notorious proclamation made
soon after the BJP government came into
power at the centre, namely, of the need for
a military solution to solve the problem. Also,
Soni Sori, who had been implicated in several
cases allegedly for assisting naxal activities,
was released on bail, and became politically
active. In August 2014, JagLAG got involved in
the fake encounter case of Ramaram village,
which is detailed later in this report, and other
such cases, some of which are also detailed.

Around January 2015, Kalluri’s
propaganda against JagLAG commenced – that
lawyers have come from Delhi to support
naxals. In April, Kalluri held a press conference
where he openly targeted JagLAG by stating
that strict action will be taken against NGOs
providing legal aid to Maoists. The police used
to constantly come to court and spread
rumours amongst the lawyers about an
anonymous complaint filed against JagLAG –
that they were bogus lawyers; that they were
involved in suspicious activity. In September
2015, JagLAG met Ajay Yadav, Superintendent
of Police. Though SP Yadav agreed that the
police were behaving improperly, the police
continued with their propaganda. Lawyers of
JagLAG gave their statements   to the police,
as also submitted documentary proof
reflecting that they were empowered to
practice. The police refused to close the
matter stating that they would only do so after
the lawyers who had initially worked with
JagLAG attended the police station to give
their statements!

This propaganda and targeting of
JagLAG by Kalluri, resulted in the Bastar
District Bar Association [BDBA] picking cudgels
against them. A judge hearing an NIA6 matter,
in which Advocate Shalini Gera appeared, told
her that there was a complaint against JagLAG
filed by the President and Secretary of BDBA,
and that he would not hear her till the dispute
was sorted amongst them. Advocate Shalini
Gera was then confronted by ten lawyers, as
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also the President and Secretary of BDBA to
prove her and her associates credentials.
BDBA demanded that a  fine of Rs.500/- be
paid by JagLAG in respect of each case
represented by them; when Advocate Gera
questioned such imposition, the BDBA
members admitted  that there was no such
rule, but supported such imposition by stating
that it was an “oral order”. Advocate Gera was
also asked to furnish details of the NIA case,
as also name of the advocate on record, which
she did. The outcome of this exchange was
that on thenext hearing, the relatives of the
accused asked JagLAG to stop appearing in the
case.

JagLAG lawyers were not registered
with the Chhattisgarh State Bar Council. Taking
advantage of this, on 3rd October 2015, BDBA
passed a resolution that lawyers not enrolled
in Chhattisgarh will not be permitted to
practice. JagLAG, despite their request, were
not furnished with a copy of the said
resolution. JagLAG lawyers were also
informed that local lawyers were now
prohibited from signing Vakalatnamas as
advocates on record along with JagLAG
lawyers7, which is the necessary practice. The
Secretary of BDBA used to follow JagLAG
lawyers in court, and behaved with them in a
most obnoxious manner. There was an
instance when the Secretary of BDBA caused
a ruckus in the NIA court demanding that
Advocate Gera leave, even though she was
not appearing and was merely present to
watch her client, Lingaram Kodopi, make an
application.

Some of the judges too were hostile
and others under tremendous pressure,
making it very difficult for JagLAG to continue
with their lawyering. The NIA judge refused
to allow Advocate Gera to appear nor
accepted any application submitted by her. In
fact, he refused to record her presence, and
would adjourn her matters without noting
reasons for the same. In a Family Court matter,
the lawyer for the opponent moved an
adjournment application, which the judge
granted, citing the said resolution. Another
judge told Advocate Gera not to attend court
for a few days till the tensions subsided.

Not being able to practice,   the said
resolution was challenged before the State
Bar Council8. By interim order dated 6 th

November 2015, the JagLAG lawyers were
allowed to practice, and BDBA was directed
to furnish them with a copy of the said
resolution. The FFT examined a copy of BDBA’s
resolution dated 3rd October 2015. There were
interpolations in the said resolution that
attempted to hide its illegality, allowing BDBA
to argue that the said resolution had not
restrained any lawyer from practicing. The
said resolution read that local lawyers should
not sign memo of lawyers registered outside
the State. After the insertion, the said
resolution reads   that such situation should
be informed to the Bar Association.

In Chhattisgarh, the practice followed
is that lawyers registered outside of the State
are permitted to appear through Memo of
Appearance signed by a local lawyer.
Advocates signing Memos of Appearance in
matters handled by JagLAG were also targeted
by BDBA. Despite the said resolution dated
3rd October 2015, Advocate Sankalp Dubey
continued to sign the Memos of Appearance
in cases represented by JagLAG, but in
February 2016, he too withdrew all the Memos
of Appearance. Such withdrawal was due to
threats from BDBA, as also another resolution
passed, stating, no local lawyer should file
Memo of Appearance with lawyers not
registered with the State Bar Council, and if
such Memos of Appearance had been filed,
the local lawyer should withdraw the same
within ten days.

A press conference was again held by
Kalluri on 19th February 2016, where he stated
that it is the local lawyers who are against
JagLAG for defending Maoists, which may
result in JagLAG lawyers being harmed if they
continued with their lawyering. The
aforementioned BDBA resolution was also
referred to in the press conference. The press
conference was widely reported in local
newspaper. Consequently, local lawyers,
including Advocate Sankalp Dubey, withdrew
their Memos of Appearance.
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Advocate Gera informed the FFT that she has
since then gotten herself registered with the
Chhattisgarh State Bar Council.

OTHER LAWYERS WORKING IN BASTAR
It is not only JagLAG, other lawyers

too, especially those who defend political
prisoners, have faced the brunt of the police,
including false cases being foisted upon
them. An environment is created because of
which they are shunned by the community
and their colleagues. These lawyers, some of
whom are members of IAPL, are hounded
because they defend alleged Maoists, or
because their family members have been
arrested for naxal activities, or because they
raise before the courts issues regarding police
atrocities. There is a deliberate design by the
administration to terrorise and/or threaten
advocates into withdrawing their appearance
for those accused of naxal acivites. Lawyers
are identified with their client’s causes when
discharging their professional duties. Some
such lawyers were spoken to by the FFT; it is
necessary to narrate their struggles.

Advocate Satendrakumar Chaubey
has been practicing since 1996. In 1998, he was
appointed as lawyer by villagers accused of
attacking Bargaon police station in Ambikapur.
He was, thus, branded as a naxal lawyer.
In the same year, while he was conducting a
trial, the police raided his house. Though the
police did not find anything incriminating,
Satendrakumar got to know that an FIR has
been registered against him. Satendrakumar
was arrested in 1999 from Jharkhand. He
remained in jail for three months, after which
he was granted statutory bail as chargesheet
was not filed within the prescribed period.
Since then chargesheet has been filed,
without the mandatory sanctions.  Till date
no sanction has been granted nor have charges
been framed.   Case papers of his clients that
were seized during the raid are shown as naxal
material in his possession. The matter is now
pending before the NIA court in Bilaspur.
Satendrakumar said that persons from whose
homes incriminating material was seized
were made witnesses in the matter, whereas
he was made an accused. He also informed

that ornaments of his wife and daughter that
were found in his home were taken away by
the police.

Due to the pending criminal case
against him, people no longer come visiting
to his house.

Advocate Amarnath Pandey
represents tribals booked in false naxal cases,
as also families of those killed in fake
encounters. Several criminal cases were filed
against Mr. Pandey merely because of the
issues that he litigated. One such case was
that of Ledha. Ledha was married to Ramesh
Nageshia, a Zonal Commander of the Maoists.
Ledha was accused of being a naxal and
alleged to have been involved in the killing
of three police personnel in a landmine. Ledha
was acquitted by the trial court. Thereafter,
at the behest of the police, Ledha convinced
her reluctant husband to surrender. Ramesh
surrendered before the SP of Ambikapur.
Soon after the surrender, the police shot
Ramesh in the presence of Ledha. Upset with
what had occurred, Ledha informed the
National Human Rights Commission about the
fake encounter, which prompted them to seek
a report from Kalluri. Kalluri then obtained
an affidavit from Ledha that Advocate Pandey
is a white-collared naxal, and causing such
allegations to be made for the sake of money.
Ledha’s father was then beaten at
Shankderghad police station, and she was
raped by Kalluri9. Ledha was kept in the police
station for ten days during which period she
was tortured and repeatedly raped by police
personnel. She was then kept in virtual
“house-arrest”, before she was able to
escape, and inform what had transpired. As
Advocate Pandey assisted Ledha to bring the
atrocities committed by Kalluri and his men
to the notice of the court, the police
pressurized Ledha’s father into fi ling a
criminal complaint against Advocate Pandey
and his advocate brother, Pawan Pandey,
stating that Ledha and he had been kept in
their home against their wishes and had been
influenced by them to file false cases against
the police.



IAPL Souvenir- 2017

50

The police also orchestrated the
registration of a false criminal case against
Advocate Pandey by the Deputy Sarpanch
under the Scheduled Castes and the
Scheduled Tribes [Prevention of Atrocities]
Act 1989 [C.R.No.330 / 2007 dated 19-7-2007]
on the ground that Advocate Pandey had
assaulted and abused him.  Fearing arrest,
Advocate Pandey was compelled to leave
Ambikapur for six months, and he returned
only after the High Court granted him
anticipatory bail. Advocate Pandey believes
that this criminal case was registered against
him as he had brought the fake encounter of
Narayan Khairwal, alleged to be a Zonal
Commander of the Maoists, to the notice of
the High Court and Magistrate.

Advocate Pandey informed the FFT
that Kalluri believes that no action would ever
be taken against him. “Jungle mein mor
naccha kissi ne dekha” [has anybody seen a
peacock dance in the forest] was his oft
repeated line. Kalluri’s confidence seemed
not to be misplaced as he was awarded the
President’s medal, and promoted to the post
of DIG, Naxal Operations, Bastar.

Advocate Rekha Praganiya, wife of
Dipak Kumar, practices in Durg district of
Chhattisgarh, and was arrested on 4th March
2012, a few days after Dipak was arrested from
Kolkata in a naxal related case investigated
by NIA. Due to Dipak’s case, their one-room
home was searched for 7 to 8 hours, and the
incriminating evidence found against her
were the case papers of her client Malti. On
the basis of these case papers, Rekha was
arrested for involvement with naxal activity!
Rekha was shown as absconding in an ongoing
criminal case in which she herself had been
representing the accused!

As is the general practice, all her
books, case papers, copies of RTI applications,
CDs, including, children’s cartoons, etc., were
seized. She was taken in police custody
remand for six days, during which period she
was interrogated for a mere six minutes.
However, the police created media-hype
against her – how the  police from Kolkata
and other States had  interrogated her,
though nothing of that sort had happened;

the media streamed news of dramatic
revelations by  her, which she has never made.
To further sensationalise the arrest, Rekha
was charged under section 124A IPC
[sedition]10.  So as to portray that dreaded
naxals were being produced in court, there
would be very few cases kept on board on
that date. Initially, no lawyer was willing to
take up her case, and she too was not allowed
to appear in person. Later, Advocate Nagen
Sharma represented her.

The jail authorities attempted to
isolate her in prison. Rekha was given her
requirements, but was not allowed to talk
with others, lest she create awareness
amongst them about their rights. Prisoners
were told not to communicate with her as she
was a naxali lawyer.

Rekha was acquitted on 26th June
2013, after having spent more than a year in
jail, as were her co-accused.

Despite her acquittal, lawyers
resisted her return to court. Rekha was told
that she should not to take up matters or
appear in court. Rekha was ostracized by her
colleagues. Lawyers who had been her
friends said, “Sorry, we can no longer speak
with you.” The lawyers continue to treat her
so.
ROLE OF BAR ASSOCIATIONS

The bar associations instead of
safeguarding the interests of lawyers, and
creating an atmosphere where they are able
to function freely without fear are passing
resolutions stating that no lawyer should
appear for Christians, Dalits and alleged
Maoists, and intimidating those who dare to
so appear.

Resolutions passed by BDBA have
been earlier dealt with in detail. The Jashpur
Bar Association passed a resolution stating
that no lawyer should appear for those
arrested in the Rani Bageecha Basti incident,
which is dealt with later.  Hence, no lawyer
was willing to take up the case on behalf of
the accused. PUCL11 approached a lawyer, but
he was too scared to even talk to them. It was
only, one and a half to two years later that
lawyers came forward to represent the
accused. Similar was the situation faced by



IAPL Souvenir- 2017

51

lawyers who presented a bail application on
behalf of Resham Pradhan, this case is also
dealt with later. The Sub Divisional Magistrate
refused to accept the bail application, and no
local lawyers were permitted to appear.
Finally, Advocate Shishir Dixit, a lawyer from
Bilaspur, went and obtained bail.

Advocate Sonsingh Jhali, a Dalit
Christian lawyer who challenged the gram
sabha resolution preventing non-Hindus from
entering the village is under a lot of pressure
from lawyers senior to him.  On one occasion
a commotion was caused by the Bajrang Dal
in the Court of the Chief Judical Magistrate,
Yogita Wasnik, in an attempt to force the
complainants, clients of Advocte Jhalli,  to
compromise the matter.

Kailash Gupta, an advocate, who
appeared for those arrested in the Balsara
Kand incident was at the behest of the Jindal
management beaten up so badly that he had
to be hospitalized, and due to the
intimidation he dropped the matter. In the
case of the two dalits,  Anil Mochi and Sankar
Ratre, who were arrested under false
allegations of “gau hatya” (cow slaughter), the
bail application was torn and the accused’s
lawyer threatened by the officer hearing the
matter. Not only did that lawyer withdraw
from the case due to intimidation and
pressure, he also refused to share the case
number. The details of Anil and Sankar’s case
are mentioned elsewhere in this report.

Bar associations are quick to pass
resolutions restraining lawyers from
appearing in cases that arouse popular
sentiment. One such resolution was in
response to an incident of 24th February 2016
that had occurred in Banjhipara Mohalla,
Raigarh district. The bar association of Raigarh
district passed a resolution proclaiming that
no lawyer should represent a sorcerer
accused of rape and murder of a three year
old12. Advocate Santosh Mishra dared the
resolution and took up the case.

CHRISTIANS / DALITS AND THE SANGH
PARIVAR

Since 2010, there have been several
incidents of attacks on Christians and Dalits.

In Bastar, anti-Christian sentiment is being
spread by Hindu fundamentalist
organisations, such as the Bajrang Dal, Vishwa
Hindu Parishad, Rashtriya Swayamsevak
Sangh, and other such outfits13, which are
mushrooming.

Churches, and Christian / Mission schools
Christians are attacked, both in the

public and private spheres. They are being
attacked in their houses when they are
praying.  Churches are being entered into and
vandalized; pastors are beaten with rods. In
2012, a cemetery was desecrated in Jagdalpur
by Bajrang Dal. A rally was taken out in protest
of the desecration, but nobody was arrested
for the same.

V iolence is perpetrated against
pastors and missionary schools on the ground
that they are propagators of conversion.
Bajrang Dal’s cadre obtain affidavits stating
that forceful conversion is carried out. As an
anti-conversion law is applicable in
Chattisgarh14, the permission of the District
Magistrate [Collector] is required prior to
conversion, but because of the nexus
between the hindutva forces and the district
administration, which ensued in beating of a
pastor by Bajrang Dal, this is not done, thus,
giving ample opportunities to enhance
communal tension.

Previously, it was a church in a remote
area or a pastor alone on a bicycle that were
attacked. Now, it is a very confident public
attack. In June 2015, a nun was abducted and
gang-raped in Raipur. No criminal case was
registered nor was she medically examined.
There were wide-scale protests by the
Christian community against police inaction.
The National Human Rights Commission too
slammed the police.

When attempts are made by
Christians to register FIRs, the police threaten
them with ominous consequences, or on
some pretext delay its registration and the
organisations that carried out the attacks are
invited to the police station, with their tikka-
adorned lawyers, leading to confrontation in
the police station itself. On the other hand,
criminal cases are gladly registered against
those belonging to the minority. In 2015, six
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pastors were arrested. Fr. Kanhaiyya, an
adivasi gram panchayat member and healer,
was arrested for having naxal connections.
The allegation being that naxals use him as a
healer. The police vandalized his house and
arrested him, claiming that Fr. Kanhaiyya was
with naxals for three days. The FFT was told
that Fr. Kanhaiyya is in prison since the last
one year.

Illegal decrees are passed against
churches. For example, churches should
remain shut on Sundays. If a church remains
open on a Sunday, it is vandalised. A Sunday
before the FFT’s visit, a church was vandalised
and four people, arrested. A church had to be
demolished as the municipal authorities
issued a legal notice claiming that it was
illegally constructed

Bajrang Dal cadres regularly visit
villages, and have managed gram sabhas to
pass resolutions under the Panchayats
[Extension to the Scheduled Areas] Act 1996
to prevent non-Hindus from entering villages.
A Public Interest Litigation- PIL [W.P. (C) No.
1759 of 2014] has been filed by the residents
of Sirisguda, Jagdalpur before the High Court
to quash the gram sabha resolution, and the
same is pending. The PIL seeks general
directions to prevent interference to freedom
of religion. An interim order was passed on
6th October 2015, “It is ordered that the
impugned resolution shall not come in [sic]
exercise of fundamental right to preach and
propagate of religion and their faith.”

Bajrang Dal also prevented supply of
provisions to the Christian Dalit families. Since
they were not getting ration, a complaint was
made to the Sub Divisional Magistrate, who
then visited the locality and ensured supply.
Hence, the villagers assaulted the Christian
Dalits.

Missionary schools are targeted, and
their teachers arrested. In 2014, in Khursipar
in Bhilai, Fr. Lezo Mathew of Nirmala High
School, a strict disciplinarian, tried to stop a
boy from molesting a girl. In retaliation,
Bajrang Dal activists accused Fr. Mathew of
molesting a child, paraded him in the town,
thereafter, taking him to court. On the way to
court, he was manhandled and attempts made

to force him to confess to the “crime”. When
M. Prasad Rao15 intervened, a well-wisher
told him to leave the court so as to escape
assault by lawyers and their goons. Fr. Mathew
spent two months in jail before he was
granted bail by the High Court. Fr. Mathew has
since been acquitted due to lack of evidence.
Another incident relates to a missionary
boarding [hostel] school in Chirmiri block,
Koriya district. A child was found to have a
rash in her private parts. An FIR was registered
at the instigation of the local Bajrang Dal
activist. A Father, an ayah and a caretaker have
been accused under section 376 IPC, and were
still in jail when the FFT visited.

Rumor-mongering is also resorted to
create an emotionally heightened
environment in the area against missionary
schools. A rumor was spread that a child had
died in MJM School. Thus, the parents rushed
to the school in protest, only to find out that a
child had been hospitalised.

Members of the Bajrang Dal have
forced the church to give in writing that a
Saraswati statue will be installed in mission
schools. It is contended that a Jesus statue
leaves an impression on the minds of children
that Jesus is most supreme. Schools are also
told that students should call their principals
/ teachers as “acharya” or “guruji”, in place of
“father”.

V iolence has been perpetrated by
right wing groups, with the tacit support of
the state agencies. One such incident was that
which took place in Jashpur in Rani Bageecha
Basti during Christmas prayers on the night
between 24th-25th December 2013. Members
of Prathna Samaj. Hindu Mahasabha, Hindu
Raksha Samiti and Bajrang Dal attacked those
attending and conducting the prayers,
accusing them of carrying out conversions.
Ironically, the police registered F.I.R. against
the Christians, and 27 of them were arrested.
The FFT was informed that Hindu
fundamentalists have a large presence in
Jashpur, and a strong “ghar wapasi” campaign
is being carried on, and that such attacks occur
regularly.

A tactic of the Sangh Parivar
organizations is to spread falsehoods to create
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an anti-minority environment. Muslims too
have been victims of such propaganda. Lakhan
Singh, the President of PUCL spoke about an
incident that occurred in May 2014 in Bilaspur.
The dead carcass of a cow was sold by its
owner to a Dalit family for disposal. While
they were skinning the cow, members of the
Bajrang Dal conducted a rally calling for a
Bilaspur bandh, and to enhance the tension,
it was claimed that Muslims had killed the
cow. PUCL conducted a fact finding to expose
the fact that the cow was skinned by a Dalit
family and not a Muslim one. A criminal case
has been registered against the Dalit accused.
No lawyer was willing to defend them.
Ultimately, Adocate Shaukat Ali of All India
Lawyers Union, got them released on bail.
When they were released, the accused were
so terrorized that they refused to speak to
PUCL.

Dalits and Tribals
It is being vehemently advocated that

adivasis are hindus.  In tribal belts, the
Ramayan is being translated into halbi16 and
distributed amongst tribals. Adivasi girls are
being raped in state-run ashramshalas; 42 such
cases were reported in one month, but
nobody was arrested, at the most a Warden is
suspended or transferred. Any report of child
sexual abuse in a Christian educational
institution results in an immediate call to shut
down Christian educational institutions.

In April 2015, Anil Mochi and Sankar
Ratre, both Dalits, were jailed due to rumours
spread by the Hindu Dharma Sena.  This
incident took place in Raigarh district. Anil and
Sankar were given mochipeti [tool box] by the
Chhatisgarh government under a scheme for
Dalits.  A cow had died due to electrocution
on the railway line. Railway personnel called
Anil and Sankar to remove the carcass. Since
the carcass was very heavy, they were
skinning and cutting the cow into pieces on
the railway line itself. While they were doing
so, Vishnu Sharma, a member of Hindu Dharm
Sena, saw them and spread a rumour that a
cow was killed by Dalits for its skin, and
demanded that they be booked for “gau
hatya”.  Anil and Sankar were booked under

section 151 CrPC17, and remained in jail for 40
days. The carcass was sent for post-mortem
as the Hindu Dharm Sena alleged that the cow
was poisoned. The post-mortem confirmed
that the cow had died of electrocution. The
advocate who initially represented them was
terrorized into giving up the case by the
Special Officer, i.e., the Deputy Collector,
Gaurav Singh, who was deputed to hear the
matter in lieu of the Sub Divisional
Magistrate. Advocate Ramadhar Baghel, then
represented Anil and Sankar before the
Kharsiya Sub Divisional Magistrate’s Court,
Raigarh District. Ultimately, bail was granted,
but for a high surety of Rs.50,000/-. The land
owner who stood surety was compelled to
get his immovable property valued prior to
the accused being released.

Advocate Shobharam Gilhare, a Dalit,
associated with Centre for Social Justice,
spoke about the harassment meted to him by
lawyers of the dominant caste when he
wanted to set up his practice at Raipur. In
2011, wanting to start his legal practice, he
met several lawyers, but they refused to let
him join them, thus frustrated, he started
doing social work. In 2013, Centre for Social
Justice started giving him legal work.
Advocate Gilhare began functioning from the
bar room, along with seven other lawyers. In
June 2014, Advocate T iwari, the then
Secretary of the bar association, confiscated
the table at which he was sitting. Despite
complaining to the bar association, till FFT’s
visit he had not been allotted a table in the
bar room.

Advocate Ghilare said that Dalit
lawyers had told him that initially they had to
work as house servants and clean dishes for
the lawyers at the bar, and only then were
they allowed to practice.

SAMAJIK EKTA MANCH
Several organisations have been

constituted under the auspices of state
agencies to intimidate / terrorise people –
Samajik Ekta Manch, Mahila Ekta Manch,
Adivasi Ekta Manch, Nagirk Ekta Manch, and
most importantly the District Reserve Guard,
which is the new avatar of Salwa Judum18,
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which in 2011 the Supreme Court had declared
as illegal and unconstitutional19.

Samajik Ekta Manch [SEM] was started
by Kalluri in December 2015 to target who
were believed to be “naxal sympahisers”.
Soon after its establishment, SEM took out a
rally in Bastar which was led by Kalluri. The
BDBA is also part of SEM, and its President
used SEM’s platform to abuse JagLAG.
Harassment of JagLAG and others increased
after the formation of SEM.

On 1st January 2016, a seminar was
conducted by Kalluri on the Naxal Problem,
which was attended by several judges. The
co-sponsor of the said seminar was SEM.

SEM held rallies against those they
believed were naxal supporters. On 7 th

February 2016, a rally was taken out by SEM
where effigies were burnt of “white collared
naxal supporters and lawyers”, and the rally
proceeded to Malini Subramaniam’s20 house.
Malini contacted the Superintendent of
Police [SP], however, no police personnel
were sent.  There was sloganeering against
Malini, mainly, that she was a naxal and that
she places bombs. Those in the rally also
attempted to incite Malini’s neighbours to
stone her house, but they refused. That same
night Malini heard a motor-bike approach her
house, heard a shattering noise and then
heard the motor-bike leave. In the morning
she noticed that stones had been pelted
which had shattered her car’s windshield.

Malini, with the help of JagLAG,
attempted to get an FIR registered the very
next day, but on some pretext or the other
the Deputy Superintendent of Police, refused
to do so. Ultimately, on 10th February, the FIR
was registered under orders of the SP.
Statements of Malini’s neighbours were also
recorded in which they stated that stones had
been pelted and others were instigated to join
in the stone pelting. Thereafter, the police
threatened the neighbours who had
supported Malini stating that they
themselves had pelted stones. Malini’s maid
servant, Prachi, was also picked-up and
interrogated by the police

SEM then demanded that action be
taken against JagLAG. They made accusations

against JagLAG, such as, they enjoyed a
luxurious lifestyle, drank liquor, danced to
English music, in attempts to arouse
sentiments against them.

On 18th March 2017, Mahila Ekta Manch
[MEM], the women’s wing of SEM, came into
existence in reaction to a demonstration
organized by the National Federation of
Indian Women21 [NFIW] from 14th to 17 th

March 2016. NFIW, inter alia, demanded action
against security personnel involved in mass
sexual violence in Bastar, and the attackers of
Soni Sori and JagLAG. MEM then carried on an
agitation demanding, “Naxali Shalini Gera,
Naxali Bela Bhatia22, Bastar chhodo”. Human
rights organisations, such as Amnesty
International, were present in Bastar at that
time. MEM made a complaint to the Prime
Minister demanding arrest of Shalini Gera and
Bela Bhatia under the Chhattisgarh Special
Public Security Act 2005, and also sought
invocation of the said Act also against NFIW
and Amnesty International23.

POLICE, PEOPLE AND THE STATE’S
DEVELOPMENT MODEL

The police have been continuously
terrorizing people stating that they are
“Maoists / naxal sympathisers”.  After the
formation of SEM, the situation worsened as
SEM took up the mantle of harassing the
people.

Soon after its formation, SEM targeted
Malini as she had been reporting on atrocities
and excesses committed by the police upon
tribals. The orchestration between SEM and
the police is reflected by the fact that on the
very same night that SEM went to Malini’s
house and threatened her, about 11.00 p.m.,
the police landed there, saying that they were
gathering information as they had received a
complaint against her. The police went to
Bela’s house in Parpa village24. The police
constantly followed Bela and her husband,
Jean Dreze25, as also interrogated them.
Simultaneously, personnel from the Geedam
nagarpalika visited Soni Sori, and told her that
her house was an illegal encroachment and
will be demolished26.
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The intention of the state agencies is
to expel from Bastar those who served the
tribals or revealed the goings-on in that
region, by creating an oppressive
environment. When their attempts failed, the
police created an oppressive environment by
harassing those in any way associated with
them - deprived Pravin Baghel, Shalini’s
landlord, of his means of livelihood till he
evicted her and other JagLAG lawyers27;
picked-up and interrogated Malini’s maid,
Prachi28; urgently called Malini’s landlord to
the police station from Raipur29.  Inquiries
were made regarding Devesh, a JagLAG
lawyer, and Bela’s landlord, leading to
apprehension that they too were likely to be
picked-up.

Malini left Jagdalpur on 18th February
2016, and Shalini and Isha of JagLAG left
Jagdalpur on 20th February 2016. Shalini and
Isha Khandelwal spoke with the press before
leaving. At the press conference, which Bela
also addressed, they spoke about their leaving
Jagdalpur due to harassment by the police. In
response to which, statements were taken
from the landlords that Shalini and Malini had
vacated the premises of their own free will,
and that the landlords had not faced any
harassment or pressure at the hands of the
police regarding the same.

Shalini told the FFT, “It seems that the
state doesn’t want any witnesses to the
violence they are carrying out.” This insight
of Shalini is evidenced by the fact that the
acid-attack on Soni Sori was carried out
immediately after Shalini and Malini left
Bastar.

Police are also most partisan, acting
openly against the people at the behest of
project developers, and arresting villagers
opposing anti-people projects.

In 2010, the Balsara Kand incident took
place; security personnel fired upon and
arrested those protesting the land acquisition
for Jindal Steel and Power plantin Tamnar
block, Raigarh district.

In March 2013, Resham Pradhan and
family were booked  under Section 151 CrPC,
and had to spend 26 days in jail. What was
their crime?  Opposing their forced eviction.

Dalits residing at Saria village, Baramkela
block, Raigarh district, were protesting their
removal, especially as they had been earlier
displaced due to the Mahanadi Development
Project, and had been shifted to this
alternative site. Some residents opposed such
removal, and attempted to prevent the forced
eviction, resulting in altercation. Resham
Pradhan was arrested with the objective of
quelling the protest by frightening the
agitators with dire consequences.

The effort of the state is to terrorise
people so that they do not speak about the
goings-on in fear of further repression.  PUCL
attempted to contact one of the priests who
had been arrested in the Rani Bageecha Basti
incident. Digri Prasad Chouhan, a member of
PUCL, informed that the priest was so fearful
that he refused to speak without the
permission of the Police Commissioner.

FINDINGS

OBSTRUCTING OF THE ADMINISTRATION OF
JUSTICE
Harassment of lawyers by police and bar
associations

The police and bar associations in
Bastar are doing all in their power to
intimidate and deter lawyers from appearing
for political prisoners, and those protesting
harassment at the hands of the state and its
agencies. If anybody dares to challenge them,
such person is embroiled in a false case, and
their lawyers too meet the same fate. In
Bastar, lawyers are branded as Maoists or their
supporters and are prohibited from
performing their professional duties, merely
because their clients are so charged.

Bar associations have a vital role to
play in upholding professional standards and
ethics, protecting their members from
persecution and improper restrictions and
infringements30. As detailed above, instead
of protecting lawyers from police propaganda,
the bar associations have been desisting
lawyers from performing their professional
duties, thereby, obstructing the
administration of justice. That bar associations
are dancing to the tune of the police is
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reflected by the fact that BDBA’s New Year
celebrations for 2016 were sponsored by the
police.

Some Judges and Magistrates too
have bowed down to the illegal diktats of the
bar associations, preventing lawyers against
whom resolutions have been passed from
appearing before them. Office bearers of bar
associations are unhesitant to cause
disturbance in courtrooms if their diktats go
unheeded.

Members of the bar association are
also part of the right-wing extremist
organisations targeting alleged Maoists or
their supporters, as also Christians and Dalits.
Lawyers have also been harassed for the caste
they belong to, as in the case of Advocate
Shobharam Gilhare.

It is important to note that lawyers
have a crucial role in the administration of
justice and in the functioning of the criminal
justice system. All persons are entitled to a
fair trial, towards which a lawyer plays an
indispensable part. It is imperative that
justice should be allowed to take its course in
a regular, orderly and effective manner.  The
action on part of police and bar association in
restraining lawyers from performing their
duties is a blatant violation of the rule of law,
the constitutional values, the guarantees
under the criminal justice system, and
international standards.

Article 21 of the Constitution, right to
life, and Article 19(1)(g) of the Constitution,
both fundamental rights, guarantee a person
the right to a fair trial and the right to practice
any profession, respectively. Article 22 of the
Constitution, also a fundamental right,
guarantees to every accused the right to be
represented by a lawyer of his choice. This
principle is reiterated in Section 303 CrPC,
which categorically states that an accused has
a right to be defended by a lawyer of their
choice in any proceedings in a criminal court.
Furthermore, “equal justice and free legal-
aid” to enable “opportunities for securing
justice” is enshrined under Article 39A of the
Constitution, a directive principle.

At this stage, it is important to
mention that under the Basic Principles of the

Role of Lawyers [1990], “All persons are
entitled to call upon the assistance of a lawyer
of their choice to protect and establish their
rights and to defend them in all stages of
criminal proceedings.” Furthermore,
“Governments shall ensure that lawyers (a)
are able to perform all of their professional
functions without intimidation, hindrance,
harassment or improper interference; (b) are
able to travel and to consult with their clients
freely both within their own country and
abroad; and (c) shall not suffer, or be
threatened with, prosecution or
administrative, economic or other sanctions
for any action taken in accordance with
recognized professional duties, standards and
ethics.” The instrument also states, “Lawyers
shall not be identified with their clients or
their clients’ causes as a result of discharging
their functions”.

It is the state’s obligation to protect
lawyers, and refrain from interfering with
their independent working, especially in
conflict situations where the lawyer’s role is
to uphold civil liberties and democratic rights.
The Report titled, Protection of Lawyers in
Conflict & Crisis, published in December
201631, “explores the role of lawyers during
conflicts, dictatorships and political
transitions.32” The said Report, further states,
“The independence of the legal profession is
an essential element of any democratic
society based on the rule of law. It is
particularly important in terms of defending
human rights and fundamental freedoms.
Whilst the independence and safety of
individual members of the legal profession
may be threatened in times of peace and
political stability, such risks multiply in the
context of conflict and crisis.33” Every state
has a responsibility to “maintain the
independence of the legal profession and to
protect lawyers from persecution and threats
to their rights, including arbitrary detention,
disappearance and attack.34”

The United Nations Declaration on
Human Rights Defenders, referring to
lawyers, “asserts a right to participate in
activities against human rights violations, and
a right to be protected by the state from
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threats or harassment as a result of these
activities.35”

The United Nations Special
Rapporteur on the Independence of Judges
and Lawyers is quoted to say, the majority of
the national situations brought to his
attention involve threats to lawyers as a result
of representing sensitive cases and being
inappropriately identified with their clients36.

Termination of services of a Judicial Officer
What is most alarming is that upright

judicial officers have also faced the wrath of
the security officers resulting in termination
of their service. In 2016, the Chief Judicial
Magistrate of Sukma, Prabhakar Gwal37, was
removed from service “in public interest with
immediate effect” by the Chhattisgarh
government on the recommendation of the
High Court without even holding a
departmental enquiry.   Prabhakar Gwal,
amongst other things, had questioned the
police’s indiscriminate arrest of tribals, and
had granted bail in deserving cases. The SP,
Sukma had complained on the ground that
Gwal’s action of granting bail to those accused
of naxal activities has adversely affected the
morale of security forces and has weakened
the judicial process. In an interview38, Gwal
said that he had written letters to the police
headquarters as to “how some local villagers
were arrested by the police and shown as
Maoists.” Earlier, during his stint in Sukma,
Gwal has complained “regretting interference
in his work by local district collector Niroj
Bansod.39”

SECURITY FORCES ACTING WITH IMPUNITY
AGAINST TRIBALS

The strategy of the state,
implemented through security forces, is to
subdue with terror those villagers who
according to them are hindering
development. The State government has
given the security forces total liberty to clear
the area of any dissent. Hence, the security
forces are acting with a sense of great impunity
knowing that they will not be held liable for
the violence perpetrated on the people. In
the name of anti-Maoist operations, tribals

are being harassed into leaving their homes.
Around October 2015, after Ajit Doval, the
National Security Adviser, visited Bastar, there
was a noticeable difference in anti-naxal
operations in villages; the impunity of
security forces was more pronounced. The
anti-naxal squad and security forces
perpetrated mass-scale violence; people
were terrorized and assaulted, their homes
vandalized, women gang-raped. During
previous anti-Maoist operations, 1 or 2 people
would be arrested, but the FFT was told that
now 40 people or so are arrested in a single
case.

Police are generating media-hype.
Kalluri himself is calling press conferences to
create propaganda against those he wants
expelled from Bastar. Instead of controlling
the heightened tensions, the security forces
are accelerating the same.

Police fail to register FIRs, and,
instead pick-up the villagers and foist
multiple false cases against them.

Several incidents of villagers’ deaths
in firing by police / security forces have been
reported, which, the police triumphantly
claim are Maoists killed in encounters. One
such incident took place on 28th July 2014 in
Ramaram village. A silent siege was laid on
the village by the police and CRPF; then they
started random firing in which a sick woman
was killed. While returning, the police picked-
up and killed a shepherd from the
neighbouring villge, whose body they clothed
in naxal fatigues to legitimize the story that
Maoists had been killed in a successful
operation. Security forces’ propaganda also
exaggerates the casualties incurred. For
example, in the Ramaram village incident,
they claimed that eleven deadly Maoists had
been encountered. Those who belie their
claims, such as Soni Sori, Linga Kodopi, JagLAG,
are then branded and targeted by the security
forces as Maoists or Maoist supporters.

Another incident occurred on 6 th

January 2015, when Bheema Nuppo of
Tadpara hamlet of Revali village was killed by
police. Instead of investigating the role of the
police, an FIR was registered against naxals.
The police claimed that the Bheema was shot
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by naxals from across the river while he was
having a bath. The statements of villagers that
it was security forces who killed Bheema were
not recorded. Others who inquired /
documented this incident40 also concluded
that Bheema was killed by security forces.
Prabhat Singh, a journalist who documented
this incident was arrested on 21st March 201641,
because of which the Revali village was
covered at the all-India level. The villagers
demanded that an inquiry should be
conducted by a Judicial Magistrate “into cause
of death” under section 176 (1A) CrPC. The
police’s answer was to register criminal cases
under section 188 IPC against those
participating in the rally!  An inquiry into cause
of death was conducted by the Executive
Magistrate, in which eleven villagers
deposed. As evidence, the villagers have the
shells with which the attack was done. The
FFT was informed that the villagers had taken
the body for post mortem, but the same was
not properly done, and the body remains
buried without any second post mortem
having been conducted. The FFT was also told
that no Enquiry Report had yet been prepared.
Villagers are indiscriminately picked-up. On
26th November 2014, the police picked-up
twenty-six young men from the villages of
Chhote Tongpal and Jangampal. When the
women questioned the police, they were
assaulted, one of them was stripped and
beaten, but they followed the police and
waited outside the Kukanar police thana.
Finally, due to efforts of JagLAG, eleven of
those arrested were released; the remaining
fifteen were charged for aiding Maoists.
The women who were brutally assaulted tried
to lodge an FIR, but to no avail, though
medical reports showed grievous injuries.
Hence, a section 156(3) CrPC application was
made before the Magistrate, seeking
registration of an FIR against the police.  Two
months later, the Magistrate directed
registration of an FIR against unknown
assailants! No statements were recorded nor
were any other steps taken by the police in
furtherance of registration of FIR. A
Magisterial enquiry was conducted on the
women’s complaints.  The enquiry report

found the complaints  to be false on the
ground that they were suspect and motivated
as they were filed by wives whose    husband’s
were arrested and under instigation of
JagLAG!

Prior to this incident, on 20 th

November, the police had gone to arrest a
village level BJP leader Ayataram Mandavi,
but not finding him at home, they picked-up
his wife Sukadi. As the police did not share
any information regarding Sukadi’s
whereabouts, about two thousand villagers
gheraoed the Kuknar police thana. Soni Sori
led the protest as the others were too scared
to do so. After 4 days of the gherao, the police
alleged that Sukadi was found roaming in the
forest. Ayataram’s hounding by the police
continued, which compelled him, Sukadi and
Soni Sori to call a press conference where they
expressed their desire of registering an FIR
against police for abduction of Sukadi. Six
months later Ayataram  was booked in  six
cases, including that of electoral malpractices,
because of which he remained in jail for eight
months. Kalluri visited him  in jail and warned
him against engaging  “Delhi wale” lawyers,
but Ayataram did not relent. Ayataram quit
the BJP as they did not in anyways help him
during this distressful period

In January 2016, 29 residents of Kunna
village in Sukma district were picked-up by
security forces, and severely assaulted,
resulting in one of them dying the next day.

Rifts and insecurity is created
amongst the villagers by appointing some of
them as Special Police Officers. Hidma was
one such Special Police Officer. On 17th April
2015, during a festival,Hidma along with two
policemen went to Modenar village,
Jagdalpur tehsil, of which Hidma was a
resident, to arrest  a person,  but due to
intervention of the villagers, no such arrest
could take place. The police then got angry
and fired at the villagers, and one boy, Bhima
Madkem, was shot in his leg and was badly
injured. After Hidma and the police left, angry
villagers beat Hidma’s family members. It was
Soni Sori and Bela Bhatia who got Bhima
Madkem admitted to a hospital in Jagdalpur,
and his complaint registered. JagLAG, despite
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efforts were not allowed to meet Bhima in
hospital by the police, who maintained a
constant vigil over Bhima, In fact the police,
obtained a statement from Bhima’s family that
they had not engaged JagLAG.

Hidma filed a police complaint for
kidnap of his family members. Four villagers
were picked up allegedly for the kidnapping
of Hidma’s relatives42. Prabhat Singh
interviewed Hidma’s relatives, who on video
denied being kidnapped.  When the relatives
were asked as to why they did not inform the
police of the same, they said that they were
too scared to do so due to previous
harassment at their hands. After the
publication of the interview, Prabhat Singh
received his first threat from Kalluri at a press
conference, namely, “Tumhari Kundali
hamare haath mein hai” [your fate is in our
hands]. Journalists are constantly threatened
and arrested so as to silence them from
reporting and reflecting the reign of terror in
Bastar – fake encounters, arrests in false
cases, atrocities and terrorizing of people.
Freedom of speech and expression is gagged,
as also the right to know, fundamental rights
under Article 19(1)(a) of the Constitution,
though tireless journalists, such as Prabhat
and Malini continue to uphold the same.

Harassment of villagers goes hand in
hand with pressurizing villagers to surrender
as naxals, and become informers. Due to such
constant pressure, villagers stop playing an
active role in the community, The same
happened to Ayataram  Mandavi.

Sexual violence by the security
personnel during anti-Maoist operations is
rampant. It is documented that between 20th

and 24th October 2015, more than forty women
were sexually assaulted by security forces,
including, three cases of gang-rape43. A 14
year old and a pregnant woman were gang-
raped in Peddagellur village in Bijapur district.
On 1st November 2015, an FIR was registered
and a Magisterial Inquiry was ordered. Several
women gave their statements to the police,
but no arrests had been made.  Between 11th

and 14th January 2016, 13 cases of gang-rape
and many more cases of sexual assault were
reported at the hands of security forces from

Nendra village falling under Basaguda police
station in Bijapur district. Around the same
time, in Kunna village of Sukma district, the
security forces sexually assaulted 10 women.
The women were stripped, and everything
short of rape was perpetrated upon them.

Police in all the aforementioned 3
instances of sexual violence squeezed the
breasts of women to identify if they were
lactating. Police say, if a woman is of child
bearing age and not lactating, she is a naxal!

CO-OPTION BY THE STATE OF NON-STATE
ACTORS

Formations of non-state actors to
pursue the state’s agenda of terror has
worsened the human rights situation in the
region. These outfits are the state’s creations
to crush dissent by hounding villagers,
lawyers, journalists, researchers and activists
in the name of countering naxalism. Kalluri
has not only created, but security forces have
also openly supported, Samjik Ekta Manch,
and its different formations. This attitude of
the police gives confidence to bigots to do as
they please.

The Chhattisgarh Police Act 2007
allowed the Superintendent of Police to
“appoint any person to act as a Special Police
Officer for a period as specified in the
appointment order44” having “the same
powers, privileges and protection…as the
ordinary officers of the police.” The Supreme
Court, in 2011, in Nandini Sundar’s case spoke
“of the dangers of armed vigilante groups that
operate under the veneer of State Patronage
or support.” The Petitioners had submitted
that the State of Chhattisgarh was “actively
promoting the activities of a group called
‘Salwa Judum’, which was in fact an armed
civilian vigilante group, thereby further
exacerbating the ongoing struggle, and was
leading to further widespread violation of
human rights.45"  The Supreme Court
observed, “It is now clear to us, as alleged by
the petitioners, that thousands of tribal youth
are being appointed by the State of
Chattisgarh, with the consent of the Union of
India, to engage in armed conflict with the
Maoists/Naxalites.” The Supreme Court held



IAPL Souvenir- 2017

60

Salwa Judum as unconstitutional under
Articles 14 and 21, and “that it is the
responsibility of every organ of the State to
function within the four corners of
constitutional responsibility. That is the
ultimate rule of law.” The State of
Chhattisgarh was ordered to “immediately
cease and desist from using SPOs in any
manner or form in any activities, directly or
indirectly, aimed at controlling, countering,
mitigating or otherwise eliminating Maoist/
Naxalite activities”.

Despite such indictment by the
Supreme Court, the State of Chhattisgarh has
lately formed the District Reserve Guards
[DRG]. DRG comprises of surrendered naxals
and local recruits, viz., Gondi speaking tribals,
from the Salwa Judum camps. It is the local
recruits who are at the forefront of the recent
operations. Violence is a tool used by them
to terrorise and humiliate the people; the
language used is sexually abusive. Earlier,
during these operations, the DRG looted
belongings, but nowadays they are
annihilating - burning and destroying, and
killing chicken and goats.

STATE SPOSNORED HARASSMENT OF
CHRISTIANS AND DALITS

People belonging to minority
religions, especially Christians, are feeling
extremely unsafe.  They are being violently
attacked, and are victims of untold
harassment and atrocities.

Hindu fundamentalist groups in the
region are increasing, as is their confidence.
Brazen public attacks are carried out, with
weapons, on Christians, especially the
pastors, in the name of “conversion”. Mission
schools are also targeted. A tension-filled
environment is deliberately created, fuelled
byrumour-mongering. Nothing is being done
to control these groups. On the contrary, the
police are siding with them.

The police constantly threaten that
registration of an FIR is being attempted
against Christians. If they go to register an FIR,
the same is refused or delayed, and the
complainant terrorized with dire
consequences. Lawyers too treat them so, and

those willing to represent them are
pressurized by the police. Hence, they do not
know who to turn to for help.

Similar is the position of Dalits. They
face long terms of incarceration in the name
of “gau hatya”, or due to their protesting anti-
people policies of the State government.
Moreover, the courts too make release
difficult by rejecting bail or granting bail on
exorbitant terms. For example, Anil and
Sankar, in a section 151 CrPC case, were
granted bail on surety of Rs.50,000/-,  and the
surety was unduly harassed.

Attempts are made to restrain Dalit
lawyers from carrying on their legal practice,
as in the case of Shobharam Gilhare.

DRACONIAN AND OTHER LEGISLATIONS
USED& ABUSED TO PEOPLE’S DETRIMENT

In the name of security and Maoist
threat, draconian laws have been enacted that
are invoked to target tribals, and those who
support / assist them, such as lawyers, social
activists, or those contemporaneously
publishing the atrocities perpetrated by the
state in Bastar, such as journalists. The attempt
is to terrorise people into subjugation, and if
such attempts fail, to lock them, so as to stop
their political engagement.

One such legislation is the
Chhattisgarh V ishesh Jan Surasksha
Abhiniyam 2005 [Chhattisgarh Special Public
Security Act 2005], in short referred to as the
CSPS Act] that was enacted “to provide for
more effective prevention of certain lawful
activities of individuals and organisations and
matter connected thereto.”The said Act is
similar in design to the Unlawful Activities
[Prevention] Act 1967, which “extends to the
whole of India.” The CSPS Act’s supposed aim
was to curtail Maoist violence, but it ’s
misused to crush any sort of political dissent.
It penalizes any individual, who according to
the state, “whether by committing an act or
by words either spoken or written or by signs
or by visible representation or
otherwise…tends to interfere with the
administration of law”.  As the Communist
Party of India [Maoist] has been declared as
an “unlawful organization” under the said Act,
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people are threatened with arrest on the
grounds that they are members of or aiding
and supporting an unlawful organization.

Anti-conversion laws are founded on
the belief that forced conversions take place
and require to be prevented. Such laws are
abused by communal elements, often, with
the support of the state.

Christian missionaries are violently
attacked and vilified for carrying out forced
conversions. Ironically, anti-conversion laws
are titled Freedom of Religion Acts, conversely,
they seek to discourage propagation of
religion, a fundamental right under Article
25(1) of the Constitution. When the State of
Chhattisgarh was formed it adopted the
Madhya Pradesh Dharma Swatantrya
Adhiniyam [Madhya Pradesh Freedom of
Religion Act] 1968, which prohibited forcible
conversion, and punished non-intimation of
conversion to the District Magistrate
[Collector] within a prescribed period. By the
Chhattisgarh Religion Freedom
[Amendment] Act 2006, brought into force by
the BJP government, the anti-conversion law
has been made more stringent – it is not
intimation, but prior permission of the District
Magistrate that has to now be taken. Such
prior intimation results in violence being
perpetrated upon those performing the
conversion ceremony and / or those
converting, hence, they desist from doing so.
The FFT was informed of a pastor being
beaten by Bajrang Dal when such permission
was sought.

Dalits are arrested under the
Chhattisgarh Agricultural Cattle Preservation
Act and/or any other prevailing law46 for “gau
hatya”.

Youth were appointed as Special
Police Officers under the Chhattisgarh Police
Act 2007, causing enhanced strain in the
region. Such appointment as aforementioned
has been declared unconstitutional by the
Supreme Court.

Legislations having a laudable intent,
are misused to further the state’s agenda. For
example, under the Panchayats [Extension to
Scheduled Areas] Act 1996, gram sabhas are
known to pass, at the behest of Bajrang Dal,

unconstitutional resolutions restraining non-
Hindus from entering the village. The
Scheduled Castes and the Scheduled Tribes
[Prevention of Atrocities] Act 1989 has been
invoked on those helping adivasis, as in the
case of Advocate Amarnath Pandey.

PROLONGED INCARCERATION
The statistics referred to in this

portion of the report are based on answers to
JagLAG’s RTI applications47 and Crime in India
201348.

The rate of undertrial incarceration in
Bastar is high. This is reflected by the figures
which denote that 98% of all inmates in
Dantewada District jail and 96.6% in Kankar
District jail are undertrials as against the all
India figures of 67.6%. The period of
incarceration is also much longer in Bastar;
while 90% of undertrials in India get released
within the first year of arrest, in Bastar only
31% get released within the first year of
arrest.

The rate of grant of bail is very low in
Bastar; while over 75% of accused get bail at
the all-India level, the figures for Bastar show
that merely 18% get bail.At the all-India level
the chances of an accused getting bail are 16
times more than that of an acquittal, while in
Chhattisgarh the chances of getting bail are 8
times,but in Bastar it is nil. In Bastar there is a
higher likelihood of acquittal as against bail -
which negates the principle of presumption
of innocence.

The reasons for long periods of
incarceration are manifold - prosecution
witnesses, more particularly, the police and
CRPF, repeatedly fail to attend court for
recording of their evidence. In a particular
case, for 7 years the matter is pending for
recording of the doctor’s evidence!  Another
reason delay is that the accused are not
produced in court – on an average, an accused
is produced for 60% of his dates.  In certain
courts the accused have not been produced
for 6 months.

Hence, jails in Bastar are
overcrowded. Statistics of 2013 reveal that
the 2 district prisons in Kanker and Dantewada
had an occupancy of 278 and 557, as against
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their respective capacity of 65 and 150
inmates, and the central prison in Jagdalpur
had 1508 inmates as against its capacity of 579
inmates. The occupancy rate in Kanker is that
of 428%, in Dantewada that of 371%, and in
Jagdalpur that of 260%, as against the all-India
occupancy rate of 118% and the Chhattisgarh
rate of 261%.

The rate of acquittal in Bastar is very
high. In 2013, 96 % of criminal cases ended in
acquittal, whereas the all-India figure was

23.6%. This demonstrates the flimsy charges
and the lack of evidence against most of the
accused. Despite little or no evidence
draconian laws are applied and the courts are
reluctant to grant bail. Accused are known to
continue to languish in jail for more than 6
years.
The attempt by the police is to incarcerate
people as long as possible under draconian
laws to enable the state to carry out its agenda
without any protest.

DEMANDS AGAINST THE STATE & ITS AGENCIES

1. STOP the arrest and harassment of lawyers. ALLOW them to fearlessly perform

their professional duties.

2. STOP the branding of lawyers and their identifying them with the causes of

their clients.

3. STOP interfering with the judiciary’s independence.

4. ENSURE that accused enjoy the right to fair trial and expeditious completion

of their trials.

5. TAKE ACTION forthwith against those obstructing the administration of justice,

including disbanding of bar associations following unethical practices.

6. STOP creating and supporting and arming civilian groups to cause havoc and

terror in the lives of people.

7. STOP terrorizing the people in the name of “national security”.

8. STOP the looting of community resources, and assure utilization of the same

in a manner so as to subserve the common good.

9. STOP the arrest and harassment of Christians and Dalits, and take appropriate

action against those perpetrating violent attacks upon them.

10. NEUTRALISE the extremist organisations, such as Bajrang Dal, that are

carrying out attacks in the name of Hindutva.

11. REPEAL of draconian laws, such as the Chhattisgarh Special Public Security

Act 2005, anti-conversion laws. STOP the misuse of gav-hatya laws, as also

progressive laws, such as the Panchayats [Extension to Scheduled Areas]

Act and The Scheduled Castes and the Scheduled Tribes [Prevention of

Atrocities] Act.
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The Day of the Endangered Lawyer   is observed annually, all over the world  on 24th
January to draw attention to lawyers who are being harassed, silenced, pressured,
threatened, persecuted, tortured. Even murders and disappearances are not out of
the extraordinary. The only reason for this injustice being the fact that they carry
out their job and its professional obligations when needed the most.

Systematically impeding lawyers at the exercise of their profession is a
serious infringement of human rights in many countries, which does not solely
deserve our utmost attention. The victims and lawyers too deserve our full-hearted
support for their predicament.

The 24th of January has been chosen to be the annual International Day of
the Endangered Lawyer because on this day in 1977 four lawyers namely Ángel
Rodríguez Leál, Luis Javier Benavides, Enrique Valdevira, Serafín Holgado and a
coworker Francisco Javier Sauquillo were murdered at their address at in Madrid,
also known as the Massacre of Atocha.

Four others were heavily injured, but survived the attack. This event took
place in the transitional period after dictator Franco’s death in 1975. Spain was at
the edge of a civil war while progressive forces tried to change the regime from the
inside out into a democracy. The perpetrators of the Atocha attack were affiliated
with extreme right-wing parties and organizations.

Attention has been devoted to the situation in Iran, Turkey, Basque Country,
Columbia, Philippines, Honduras and China in the past. On January 24th, 2018 – the
eight year of the Day of the Endangered Lawyer, the focus will be on the situation in
Egypt.

-for further information: http://dayoftheendangeredlawyer.eu/



Adv Shahid Azmi Memorial Meeng held on 13th, February 2017 by the 
IAPL, Chandigarh Chapter. The program tled 'Defend the Defenders', was 
intended to deliberate on the increasing incidents of persecuon of lawyers.

DAY OF THE ENDANGERED LAWYER
January 24, 2017 
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