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DownUnderAllOver
Developments around the country

FEDERAL
600 000 disclosures of telecommunications data  
in one year
It	is	annual	report	season.	And	each	year,	technology	journalists	
await	the	release	of 	the	Australian	Communications	and	Media	
Authority	(‘ACMA’)	annual	report	which	includes	details	on	the	
number	of 	disclosures	of 	telecommunications	data.

The	controversial	data	retention	laws	passed	in	March	this	
year amended the Telecommunications (Interception and Access) 
Act	(‘the	TIA	Act’).	Under	this	Act,	an	authorised	officer	of 	
an	enforcement	agency	can	authorise	the	disclosure	of 	
specified	information	or	documents	in	relation	to	the:

• enforcement	of 	a	criminal	law	(s	178);
• enforcement	of 	a	law	imposing	a	pecuniary	penalty	or	
protection	of 	the	public	revenue	(s	179).

Access	to	telecommunications	data	is	not	limited	to	cases	
involving	a	serious	crime	or	contravention	of 	the	law.

In	the	ACMA	Annual	Report,	for	2014–15,	it	was	reported	that	
there were:

• 584	029	disclosures	of 	information	relating	to	authorisations	
for	access	to	existing	information	or	documents	
—	enforcement	of 	criminal	law

• 7206	disclosures	of 	information	relating	to	authorisations	for	
access	to	existing	information	or	documents	—	enforcement	
of 	a	law	imposing	pecuniary	penalty	or	protection	of 	the	
public	revenue.	(See	appendix	11.)

In	the	previous	ACMA	Annual	Report,	for	the	2013–14	year,	it	
was	reported	that	there	were:

• 563	012	disclosures	of 	information	relating	to	authorisations	
for	access	to	existing	information	or	documents	—	
enforcement	of 	criminal	law;

• 9162	disclosures	of 	information	relating	to	authorisations	for	
access	to	existing	information	or	documents	—	enforcement	
of 	a	law	imposing	pecuniary	penalty	or	protection	of 	the	
public	revenue.	(See	appendix	10.)

In	its	2013–14	annual	report	on	the	TIA	Act,	the	Attorney-
General’s	department	reported	that	nearly	80	enforcement	
agencies	had	accessed	historical	data	including	the	Bankstown	
City	Council,	Corrective	Services	NSW,	RSPCA	Queensland,	
Australian	Health	Practitioner	Regulation	Agency,	Australia	Post,	
the	Civil	Aviation	Safety	Authority	and	the	Clean	Energy	Regulator.

One	of 	the	changes	made	to	the	TIA	Act	by	the	new	data	
retention	laws	was	to	change	the	definition	of 	‘enforcement	
agency’.	As	of 	13	October,	there	is	now	a	more	limited	list	
of 	‘criminal	law	enforcement	agencies’	that	are	permitted	to	

authorise	disclosures	of 	telecommunications	data	such	as	state	
police,	the	AFP,	ASIO,	anti-corruption	bodies,	the	Australian	
Crime Commission, the Australian Commission for Law 
Enforcement	Integrity,	the	Department	of 	Immigration	and	
Border	Protection,	the	ACCC	and	ASIC.

However,	the	Attorney-General	can	also	declare	an	authority	
or	body	to	be	an	‘enforcement	agency’,	and	is	therefore	able	to	
authorise	disclosures	of 	telecommunications	information.	This	
declaration	ceases	within	40	sitting	days	after	which	it	needs	to	
be	approved	by	the	Parliament.

The	new	laws	do	allow	for	agencies	such	as	local	councils	and	
Centrelink	to	request	to	be	declared	an	‘enforcement	agency’.	

Australia	does	seem	to	have	a	disproportionately	high	level	
of 	requests	for	telecommunications	data.	For	example,	
Victoria	Police	alone	made	62	737	requests	for	historical	
telecommunications	data	in	2013–14.

A	report	by	Big	Brother	Watch	stated	that	in	the	UK,	
between	January	2012	and	December	2014,	there	were	
733	237	applications	to	access	communications	data	by	police	
forces.	This	is	equivalent	to	244	412	requests	every	year.	In	
contrast,	the	Attorney-General’s	department	reported	over	
335	000	requests	for	telecommunications	data	by	Australian	
enforcement	agencies	during	the	2013–14	year.

It	will	be	very	interesting	to	see	how	these	figures	change	as	the	
troubled	implementation	of 	the	data	retention	laws	continue.

LEANNE O’DONNELL	is	a	senior	lawyer	with	a	focus	on	
issues	where	technology	and	the	law	intersect.	She	tweets	as	 
@MsLods.	This	piece	is	written	in	her	personal	capacity.

OHS Harmonisation: the more things change,  
the more they stay the same
Recent	amendments	to	Queensland’s	occupational	health	and	
safety	(‘OHS’)	laws	are	yet	another	hesitant	step	in	the	faltering	
process	towards	OHS	harmonisation.

1	January	2012	was	the	date	by	which	all	Australian	
jurisdictions	agreed	to	introduce	uniform	OHS	laws.	This	was	
to	be	achieved	by	each	jurisdiction	enacting	identical	model	
legislation.	Four	years	after	the	January	2012	deadline,	however,	
and	the	goal	of 	uniformity	remains	as	elusive	as	ever.	

Two	jurisdictions	are	yet	to	enact	the	harmonised	OHS	laws	
(Victoria	and	Western	Australia)	and,	of 	those	that	have,	a	
number	introduced	state-specific	variations	in	response	to	
local	stakeholder	demands.	For	example,	the	New	South	
Wales	parliament	responded	to	the	concerns	of 	unions	and	
others	by	including	union	right	to	prosecute	provisions;	the	
Australian	Capital	Territory	responded	to	union	concerns	and	
retained	its	asbestos	and	hazardous	chemicals	regulations	in	
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preference	to	those	contained	in	the	model	laws;	the	South	
Australian	government	responded	to	business	concerns	by	
‘clarifying’	the	primary	duty	of 	care,	modifying	union	right	of 	
entry	powers,	and	preserving	a	person’s	right	to	silence	and	
protection	from	self-incrimination.

The	Queensland	LNP	government	had	also	responded	to	
business	concerns	and	deviated	from	the	model	laws	by	
removing	the	right	of 	health	and	safety	representatives	
(‘HSR’)	to	direct	the	cessation	of 	unsafe	work,	and	requiring	
HSRs	and	union	officials	to	give	24	hours’	notice	before	
a	person	can	enter	a	site	to	address	OHS	issues.	These	
deviations	were	reversed	by	the	recent	amendments	
introduced	by	the	Queensland	ALP	government,	which	
amendments	were	part	of 	the	ALP’s	election	commitment	
made	in	response	to	union	concerns.

For	all	the	effort	that	went	into	developing	the	model	OHS	
laws — they were many years and millions of  dollars in the 
making	—	the	result	is	greater	consistency,	not	uniformity.	
One	set	of 	differences	has	been	replaced	by	another	set	
of 	differences.	Moreover,	the	‘harmonised’	regime	remains	
vulnerable	to	the	pressure	which	local	stakeholders	can	bring	
upon	responsive	state	legislatures.	Calls	for	a	federal	takeover	
of 	the	area	are	already	being	heard.

That	this	is	the	case,	however,	should	not	come	as	a	
surprise.	OHS	is	an	issue	on	which	employers	and	unions	
have	competing	interests	and	significant	ideological	
differences.	The	existence	of 	two	tiers	of 	government	
involved	in	setting	OHS	policy	creates	the	opportunity	for	
them	to	re-litigate	at	the	state	level	aspects	of 	national	
agreements	with	which	they	disagree.

Whether this is a good or bad thing is also a matter about 
which	there	are	significant	ideological	differences.	For	
advocates	of 	strong	central	government	and	uniformity,	OHS	
harmonisation’s	limitations	evidence	the	weaknesses	of 	our	
federal	system	—	one	in	which	local	interests	and	parochial	
state	governments	undermine	the	pursuit	of 	the	national	
interest.	However,	for	proponents	of 	a	robust	federal	system,	
the	status	of 	Australia’s	harmonised	OHS	laws	is	a	product	
of 	Australia’s	federal	system	working	as	intended,	one	that	
is:	flexible	and	adaptive	to	changing	needs	and	circumstances;	
values	choice,	diversity	and	responsiveness;	and	creates	
multiple	points	at	which	people	can	access	and	influence	it.

ERIC WINDHOLZ	teaches	law	at	Monash	University.

NEW SOUTH WALES
NSW housing law reform
Spring	has	been	a	busy	period	in	NSW	housing	law.	Perhaps	
most	prominent	was	the	Residential	Tenancies	and	Housing	
Legislation	Amendment	(Public	Housing	–	Antisocial	Behaviour)	
Bill	2015	(‘the	Bill’).	This	was	introduced	into	parliament	
without	prior	consultation,	and	was	the	subject	of 	concerted	
efforts	from	community	organisations	and	legal	bodies	to	have	
it	withdrawn	or	substantially	modified.

The	Bill	was	assented	to	on	22	October,	with	some	
amendments,	and	is	expected	to	commence	in	early	2016.

Its	wide-ranging	provisions	will	diminish	the	NSW	Civil	and	
Administrative	Tribunal’s	(‘NCAT’)	decision-making	capacity,	
and	profoundly	impact	the	lives	of 	many	social	housing	tenants.	
Most notably, the Bill will require the Tribunal to terminate 

a	social	housing	tenancy	in	most	instances	where	it	finds	the	
residence	has	been	used	for	an	illegal	purpose.	At	present,	
NCAT	may	consider	all	circumstances	in	this	deliberation.

The	Bill	also	establishes	a	system	of	‘strike	notices’,	issued	by	
social	housing	providers	to	tenants	who	commit	minor	breaches	
of 	their	tenancy	agreements.	The	provider	may	issue	a	notice	
of 	termination	instead	of 	a	‘third	strike’	within	12	months,	and	
the	Tribunal’s	ability	to	consider	evidence	of 	strikes	will	be	
diminished	in	termination	proceedings.	(For	further	details,	see	
Chris	Martin’s	Brief 	‘One	Strike	Evictions’,	in	this	issue.)

The	NSW	parliament	also	passed	major	reforms	to	strata	law,	
in	a	dual	package	of 	bills.	

Of 	the	two	Bills	passed,	the	Strata	Schemes	Development	
Bill	2015	has	attracted	the	most	controversy.	This	will	allow	a	
strata	scheme	to	wind	up	with	the	agreement	of 	75	per	cent	
of 	lot	owners.	At	present	all	must	approve.	This	will	allow	lot	
owners	in	more	valuable	suburbs	to	force	the	vulnerable	and	
elderly	into	reluctant	sales	or	redevelopment,	without	sufficient	
recompense	to	buy	back	into	the	area.

The	Strata	Schemes	Management	Bill	2015	has	been	less	
contentious.	Many	of 	its	reforms	are	positive	for	tenants	who	
live	in	strata	schemes.	For	example,	in	schemes	where	more	
than	half 	the	lots	are	rented,	tenants	will	be	able	to	elect	
a	committee	representative	—	albeit	to	a	non-voting	role.	
However,	while	lot	owners	will	be	able	to	challenge	harsh,	
unconscionable,	or	oppressive	by-laws	at	NCAT,	this	option	
will	remain	unavailable	to	tenants.

The	package	passed	on	27	October	and	is	awaiting	assent.

The long awaited Residential (Land Lease) Communities Act 2013 
(NSW)	was	enacted	on	1	November	2015.	This	represents	
comprehensive	change	to	the	regulation	of 	residential	parks,	
affecting	both	site	owners	and	renters.	For	instance,	site	
fee	increases	must	now	be	written	into	site	agreements,	or	
increased	no	more	than	once	a	year.

Finally,	on	29	October	2015,	NSW	Fair	Trading	published	a	
discussion	paper	on	the	Residential Tenancies Act 2010	(NSW)	
(‘the	Act’)	—	the	primary	instrument	regulating	the	landlord-
tenant	relationship	in	NSW.	This	is	part	of 	a	statutory	review	
to determine ‘whether	the	policy	objectives	of 	the	Act	remain	
valid	and	whether	the	terms	of 	the	Act	remain	appropriate	for	
securing	those	objectives’.

The	paper	notes	that	the	changes	canvassed	are	neither	exhaustive	
nor	indicative	of	government	policy.	But	many	areas	for	discussion	
have	already	been	identified	as	key	areas	of	concern	by	tenants’	
advocacy	groups.	Perhaps	most	important	is	the	capacity	of 	
landlords	to	terminate	a	tenancy	without	grounds.	This	power	
destabilises	all	tenancies,	as	it	discourages	tenants	from	enforcing	
their	rights.	To	rectify	this	power	imbalance,	it	should	be	replaced	
with	an	expanded	list	of	grounds	for	termination.

The	discussion	paper	also	raises	the	issue	of 	adequate	
protection	for	sub-tenants	–	an	important	conversation	given	
sub-tenants	without	written	agreements	are	excluded	from	the	
Act	in	most	cases.

Reforms	to	bolster	privacy	protections	and	limit	rent	increases	
are	also	mentioned.

Submissions	are	open	until	January,	and	a	report	is	to	be	tabled	
in	Parliament	before	17	June	2016.	

THOMAS MORTIMER	is	a	Policy	Officer	at	the	Tenants’	Union	
of 	NSW.
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NORTHERN TERRITORY
Daniel’s Law
The	Sex	Offender	and	Child	Homicide	Offender	Public	
Website	(Daniel’s	Law)	Bill was	introduced	in	NT	Parliament	
on	15	September	2015	and	is	due	for	debate	in	the	
November	sittings	of 	the	Legislative	Assembly,	which	begin	
on	17	November.	Daniel’s	Law	provides	for	the	publication	
of 	certain	offenders’	personal	details	on	a	website	that	
will	be	accessible	by	the	public.	The	offender’s	name,	date	
of 	birth,	details	of 	the	offence,	photograph	and	location	
will	be	published	on	the	website.	A	panel	comprising	the	
Commissioner	of 	Police,	the	Commissioner	of 	Correctional	
Services	and	the	Chief 	Executive	Officer	of 	the	Department	of 	
the	Attorney-General	and	Justice	will	decide	whether	to	publish	
the	details	of 	a	certain	offender.	The	panel’s	decision	is	subject	
to	a	review	process.

The	Attorney-General	and	Minister	for	Justice,	John	Elferink,	
announced	the	legislation	in	October	2014	with	Bruce	and	Denise	
Morcombe,	explaining	that	the	Act	would	be	named	‘Daniel’s	
Law’	after	the	Morcombe’s	son	Daniel,	who	went	missing	on	
the Sunshine Coast in 2003 and was later found to have been 
murdered	by	a	convicted	sex	offender	who	was	on	parole.

The	Attorney-General	indicated	at	the	time	the	legislation	
was	announced	that	the	NT	would	develop	its	own	law	after	
a	recent	Council	of 	Australian	Governments	meeting	rejected	
the	idea	of 	a	national	sex	offender	register.	The	then-Premier	
of 	Queensland,	Campbell	Newman,	indicated	that	Queensland	
would	not	support	legislation	that	may	encourage	vigilantes	
against	offenders.	In	May	2015,	other	jurisdictions	indicated	
they	would	not	provide	information	about	offenders	from	
the	CrimTrac	database	(a	database	which	enables	the	sharing	
of 	information	about	offenders	between	state	police	forces	
for	policing	purposes)	for	the	website,	meaning	that	the	
information for the website would have to be obtained and 
maintained	manually	by	government	staff 	reading	through	court	
and	criminal	records.	Western	Australia	do	have	a	register	with	
similar information but there are limitations on what and how 
information	may	be	accessed	by	the	public.

Russell	Goldflam,	president	of 	the	NT	Criminal	Lawyers	
Association,	has	indicated	that	data	after	the	introduction	
of 	similar	laws	in	the	United	States	(Megan’s	Law)	does	not	
indicate	that	such	registers	reduce	the	number	of 	sex	offences	
—	but	rather	shows	that	it	makes	it	harder	for	offenders	to	
rehabilitate	and	increases	the	possibility	that	they	will	reoffend.	
The	NT	Law	Society	has	indicated	it	generally	supports	
evidence-based	policy,	and	also	advised	it	was	not	consulted	on	
the	Bill	before	it	was	introduced.

Given that the Country Liberal Party is now in a minority 
government,	after	Speaker	Kezia	Purick’s	resignation	from	the	
party	in	July	2015,	the	government	will	need	support	from	the	
Opposition	and	independent	members	in	order	to	pass	the	
Bill.	The	members	of 	the	Opposition	and	the	independent	
members	have	not	yet	indicated	whether	they	will	support	the	
legislation	but	the	Labor	party	and	Kezia	Purick	have	indicated	
that	the	proposed	law	will	require	serious	consideration	and	
consultation	before	the	debate.

SUE ERICKSON is an Assistant Parliamentary Counsel for 
the	Office	of 	the	Parliamentary	Counsel,	Northern	Territory	
government.

SOUTH AUSTRALIA
Reform of laws that discriminate on the grounds  
of Sexual Orientation, Gender, Gender Identity  
and Intersex Status 
In January 2015, the Attorney General invited the South 
Australian	Law	Reform	Institute	(‘SALRI’)	to	accept	a	reference	to	
inquire	into	and	report	on	South	Australian	laws	that	discriminate	
against	individuals	and	families	from	the	Lesbian,	Gay,	Bisexual,	
Trans,	Intersex	and	Queer	(‘LGBTIQ’)	communities.

The	Governor,	His	Excellency	the	Honourable	Hieu	Van	Le	AO,	
spoke	at	the	opening	of 	parliament	in	February	2015	on	the	need	
for	the	reference	because	‘some	individuals	and	families	are	not	
able	to	participate	fully	in	our	democracy	because	of 	who	they	
are,	whether	it	be	lesbian,	gay,	bisexual	and	transgender.	The	
strength	of 	our	society	will	be	shaped	by	the	extent	to	which	
we	can	guarantee	access	to	these	pillars	of 	our	democracy,	
education,	health	and	justice,	to	all	South	Australians.’

SALRI	accepted	the	reference	and	reported	in	September	
2015.Over	140	pieces	of 	legislation	were	identified	as	
discriminating	against	individuals	on	the	basis	of 	sex	or	gender	
diversity,	mostly	by	reinforcing	the	binary	notion	of 	sex	(‘male’	
and	‘female’)	or	gender	(‘man’	or	‘woman’)	or	excluding	
members	of 	the	LGBTIQ	communities	by	a	specific	or	rigid	
definition	of 	gender.

Community	consultations	and	submissions	clarified	which	laws	
were	of 	most	concern	within	LGBTIQ	communities,	and	the	
following	areas	were	identified	as	having	the	most	impact	on	
individuals and families:

• the Births, Deaths and Marriages Registration Act 1996 and the 
Sexual Reassignment Act 1988	which	regulate	how	a	person’s	
sex	is	recognised	under	the	law,	particularly	how	it	is	recorded	
or	changed	on	the	Births	Deaths	and	Marriages	Register;	

• the Assisted Reproductive Treatment Act 1988, Family 
Relationships Act 1975 and Adoption Act 1988	which	
regulate	parenting	rights	and	the	ability	to	start	a	family	
by	determining	who	can	access	assisted	reproductive	
treatment,	adopt,	enter	into	surrogacy	arrangements	and	
meet	the	legal	definitions	of 	‘parents’;	

• the Equal Opportunity Act 1984	which	prohibits	discrimination	
on	the	grounds	of 	certain	attributes,	including	marital	status,	
sexuality	and	‘chosen	gender’,	but	the	terms	‘sexuality’	
and	‘chosen	gender’,	have	been	described	as	outdated	
or	inappropriate	compared	to	alternatives	like	‘sexual	
orientation’,	‘gender	identity’	and	‘intersex	status’	which	
are	included	in	the	Sex Discrimination Act 1984	(Cth).	It	also	
contains	‘exceptions’	to	otherwise	unlawful	discrimination	
that	enact	discrimination	on	the	grounds	of 	sexual	
orientation,	gender	identity	and	intersex	status.	

• laws	relating	to	criminal	law,	in	particular	the	partial	defence	
of 	provocation	to	murder	that	allows	defendants	to	argue	the	
‘gay	panic’	defence,	and	the	treatment	of 	past	convictions	for	
now	repealed	offences	that	criminalised	homosexual	acts.

• the Criminal Law (Forensic Procedures) Act 2007 and the 
Correctional Services Act 1982	that	contain	specific	provisions	
relating	to	intrusive	forensic	procedures	of 	a	‘female’	and	may	
discriminate	against	gender	diverse	or	intersex	people	who	
identify	as	female	but	may	not	be	legally	recognised	as	such.	

SALRI	has	recommended	reforms	in	these	areas,	among	
others,	to	reduce	discrimination	against	and	stigma	of 	LGBTIQ	
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individuals,	families	and	communities,	and	to	remove	barriers	
to	their	full	inclusion	and	participation	in	the	community.	The	
recommendations	will	now	be	considered	by	Parliament.	

The	full	SALRI	report	is	available	at	<https://law.adelaide.edu.
au/research/law-reform-institute/documents/audit_report_
lgbtiq_sept_2015.pdf>.

KELLIE TOOLE	teaches	law	at	the	University	of 	Adelaide

QUEENSLAND
Land law
The Nature Conservation and Other Legislation Amendment Bill 
2015	has	been	introduced	into	Queensland	parliament.	The	Bill	
reinstates	various	environmental	protections	that	were	removed	
under	the	previous	government.	The	aim	of 	the	previous	
2013	amendments	was	to	reduce	red	tape	in	land	access	in	
Queensland.	In	doing	so	it	increased	access	to	national	parks	
and	otherwise	protected	areas.	The	new	Bill	again	increases	the	
number	of 	protected	areas,	including	the	reinstatement	of 	the	
national	parks	(scientific)	class	of 	protected	area.	Importantly	
also	in	advancing	the	purpose	of 	nature	conservation,	the	Bill	
removes	the	rolling	term	leases	for	grazing	on	national	parks	
through amendments to the Land Act 1994.

Justice for the Mithaka people
The	Mithaka	people	of 	South	West	Queensland	have	been	
successful	in	their	native	title	application	over	55	425	square	
kilometres	in	south	west	Queensland	after	a	13-year	campaign.	
It	is	sobering	reading	in	the	brief 	decision	of 	Gorringe on behalf  
of  the Mithaka People v State of  Queensland [2015] FCA 
1116, highlighting the ‘brutal treatment of  Aboriginal men by 
Europeans’	and	the	exercise	by	the	Queensland	government	of 	
‘extraordinary	powers	over	the	living	conditions	and	movement	
of 	Aboriginal	people’.	These	powers	were	in	full	force	until	the	
1970s.	The	judgment	notes	that,	‘The	passage	of 	the	Native 
Title Act	in	1993	brought	a	new	set	of 	circumstances	into	being.	
Whereas	for	over	a	century	the	Aboriginal	people	of 	south	
west	Queensland	had	been	physically	and	legally	dispossessed	
of 	their	land,	all	of 	a	sudden	the	government	presented	
the	possibility	that	their	traditional	rights	and	interests	in	
their	ancestral	lands	could	be	legally	recognised.’	Hopefully,	
recommendations	of 	Connection to Country: Review of  the Native 
Title Act 1993 (Cth)	(‘ALRC	Report	126’)	will	be	implemented,	
simplifying	the	native	title	process	for	traditional	owners.

KATE GALLOWAY	teaches	law	at	James	Cook	University.

New Chief Justice
Queensland	has	its	first	female	Chief 	Justice	following	the	
appointment	of 	Justice	Catherine	Holmes	to	the	top	position.	
Admitted	as	a	barrister	in	1984	and	appointed	Senior	Counsel	
in	1999	Holmes	CJ	is	amply	experienced	and	qualified	to	lead	
the	Court.	Chief 	Justice	Holmes	was	appointed	from	the	Court	
of 	Appeal	where	she	has	served	since	2006.	The	appointment	
has	been	welcomed	by	the	profession	and	enjoys	cross-party	
support	unlike	the	appointment	of 	the	former	Chief 	Justice	
whose	incumbency	ended	prematurely	in	a	resignation	within	
the	year.	While	Queensland	Courts	are	headed	by	a	woman	for	
the	first	time,	women	represent	just	26	per	cent	of 	the	Court	
of 	Appeal	and	the	Supreme	Court.		

ALLAN ARDILL	teaches	law	at	Griffith	Law	School

TASMANIA
Family violence funding boost hailed  
as nation building
Following	on	from	the	Tasmanian	Attorney-General’s	
announcement	that	a	feasibility	study	will	examine	the	merits	
of 	a	specialist	Family	Violence	Court,	the	Premier	Will	
Hodgman	recently	unveiled	a	$26	million	whole-of-government	
action	plan	to	tackle	family	violence.	Opposition	parties	
and	organisations	working	with	victims	and	perpetrators	of 	
domestic	violence	unanimously	praised	the	increased	funding	
that	included	additional	funding	for	community	education,	crisis	
accommodation	and	the	legal	assistance	sector.	The	funding	
has been hailed as nation leading with Susan Fahey, CEO of  
the	Women’s	Legal	Service	noting	that	the	government	‘have	
actually	come	up	with	a	plan	that	tackles	what’s	going	on	in	the	
community	but	with	a	view	to	preventing	family	violence	into	
the	future’.

Phasing out of suspended sentences
The	phasing	out	of 	suspended	sentences	that	the	government	
took	to	the	state	election	in	March	2014	as	a	key	election	
policy	is	gathering	pace	with	the	recent	release	of 	the	
Sentencing	Advisory	Council’s	Phasing out of  Suspended 
Sentences Consultation Paper.	The	SAC	Report	makes	clear	
that	the	numbers	sent	to	prison	could	triple	if 	non-custodial	
options	are	not	introduced	to	replace	suspended	sentences	and	
recommends	the	introduction	of 	home	detention,	extending	
the	drug	diversion	program	to	the	Supreme	Court	and	
including	provision	for	the	treatment	of 	alcohol	abuse	and	the	
restructuring	of 	probation	and	community	service	orders	into	
an	enhanced	community	correction	order.	Submissions	to	the	
consultation	paper	have	now	closed	with	the	final	report	likely	
to	be	released	early	next	year.	

THE TASMANIAN COMMITTEE

VICTORIA
From commitment to culture:  Victoria’s Charter 
Review report released
Independent	Reviewer	Michael	Brett	Young’s	final	Report	on	
the	8-year	review	of 	the	Victorian	Charter of  Human Rights and 
Responsibilities (‘Charter’)	was	tabled	in	the	Victorian	Parliament	
on	17	September	2015	and	contains	52	recommendations.

The	Report’s	focus	is	on	recommendations	that	would	improve	
the	Charter	to	make	it	more	accessible,	effective	and	practical	
in	protecting	and	promoting	the	human	rights	of 	Victorians.	
It	acknowledges	that	the	Charter	has	achieved	a	great	deal	in	
building	a	human	rights	culture	in	Victoria	and	improving	the	
lives	of 	Victorians.	However,	it	also	notes	that	the	operation	of 	
the	Charter	can	be	unclear	and	overly	technical	and	could	be	
improved	to	make	it	more	accessible.

The	Report’s	most	important	recommendations	involve	the	
creation	of 	a	direct	cause	of 	action	for	breach	of 	the	Charter.	
Currently,	under	s	39	of 	the	Charter	a	person	can	only	bring	a	
breach	of 	the	Charter	to	court	by	‘piggy-backing’	it	on	another	
claim.	The	Report	recommends	that	the	Charter	be	amended	
to	provide	for	a	direct	cause	of 	action	to	the	Victorian	Civil	
and	Administrative	Tribunal	for	a	breach	of 	the	Charter,	
modelled on s 40C of  the ACT’s Human Rights Act 2004.	This	
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recommendation	would	enable	Victorians	to	raise	breaches	of 	
the	Charter	easily	within	a	low	cost	jurisdiction.	The	Report	
suggests	that	all	remedies	that	are	just	and	appropriate	should	
be	made	available,	but	excludes	the	power	to	award	damages.	

The	Report	also	recommends	enhancing	the	accessibility	
of 	the	Charter	by	expanding	the	role	of 	the	Victorian	Equal	
Opportunity	and	Human	Rights	Commission	(‘VEOHRC’),	
including	providing	it	with	an	alternative	dispute	resolution	
function	for	Charter	disputes,	similar	to	the	service	that	
VEOHRC	currently	runs	for	discrimination	complaints.	

Submissions	to	the	review	highlighted	the	ongoing	uncertainty	
about	whether	particular	service	providers,	such	as	community	
housing	providers,	are	considered	public	authorities	under	the	
Charter.	The	Report	contains	useful	proposals	for	clarifying	the	
definition	of 	public	authorities	and	suggests	that	government	
contracts	with	service	providers	should	include	terms	outlining	
their	public	authority	obligations.	

While	a	human	rights	culture	has	developed	in	Victoria,	the	
Report	also	acknowledges	that	the	resourcing	needed	for	
education	to	build	awareness	of 	the	Charter	has	dropped	off 	
in	recent	years.	It	focuses	on	the	importance	of 	developing	
strong	leadership	within	government	and	the	public	service	
and	ensuring	increased	resourcing	for	human	rights	education.	
It	also	includes	recommendations	to	encourage	stronger	
parliamentary	scrutiny	of 	Bills	for	human	rights	compatibility,	
and	to	allow	for	greater	public	input	into	this	process.

For	lawyers,	and	those	interested	in	the	technical	legal	
aspects	of 	the	Charter,	the	Report	contains	welcome	
recommendations	for	clarification,	including	setting	out	a	clear	
method	for	interpreting	legislation	to	be	compatible	with	
Charter	rights	and	clarifying	the	proportionality	test.

The	Report	also	touches	on	a	number	of 	emerging	issues	and	
contains	recommendations	to:

• ensure	the	protection	of 	Charter	rights	under	national	
schemes	such	as	the	NDIS;	

• include	reference	to	the	self-determination	of 	Aboriginal	
Victorians	in	the	preamble	to	the	Charter	(but	not	as	
separate	right,	as	suggested	by	many	submissions);	and	

• include	a	right	to	birth	registration.

Finally,	the	Report	recommends	that	a	further	review	be	
conducted	in	another	four	years,	to	consider	at	that	time	how	
best	the	Charter	can	be	strengthened	further.

It	is	now	up	to	the	government	to	respond	to	the	
recommendations	in	the	Report.

The	final	Report	and	submissions	made	to	the	Review	are	
available	on	the	Department	of 	Justice	and	Regulation	website:	
<https://myviews.justice.vic.gov.au/2015-review-of-the-
charter-of-human-rights>.	

KATE BROWNE	is	a	Lawyer,	Legal	Policy,	with	the	Law	
Institute	of 	Victoria.	The	LIV	contributed	several	submissions	
to	the	Charter	Review.

WESTERN AUSTRALIA
South West Native Title deal 
On	13	October	2015,	the	Noongar	Recognition	Bill	was	
introduced	into	parliament.	This	Bill	signed	by	the	state	
government	and	the	Noongar	people,	although	not	creating	

any	new	rights	for	the	Noongar	people,	forms	part	of 	the	
$1.3	billion	South	West	Native	Title	Settlement,	signed	by	the	
state	government	in	June	2015.

The	Bill	was	the	result	of 	six	years	of 	negotiation	between	the	
state	government	and	the	Noongar	People	and	Premier	Colin	
Barnett	was	quoted	as	saying	that,	‘It	recognises	Noongar	
customs	and	culture,	their	unique	contribution	to	the	heritage,	
cultural	identity	and	economy	of 	the	state,	and	represents	
a	commitment	to	a	shared	partnership	to	build	a	stronger	
Western	Australian	community’.	

The	South	West	Aboriginal	Land	and	Sea	Council	represented	
the	six	claimant	groups	in	the	deal.	Chair,	Jeanice	Krakouer	
considers	the	deal	and	the	legislation	as	an	emotional	milestone	
for	her	community.	The	deal	includes	six	Indigenous	land	use	
agreements	covering	200	000	kilometres	of 	land	stretching	
from	Jurien	Bay	to	Ravensthorpe	and	including	the	Perth	
metropolitan	area.	

Under the deal, native title over the south west of  the state 
would	be	exchanged	for	the	formal	recognition	of 	the	Noongar	
people	as	the	traditional	owners	of 	Noongar	country,	land	
funds	and	investments	Annual	payments	of 	$50m	would	be	
made into a Noongar Future Fund over 12 years with 320 000 
hectares	of 	land	being	handed	over	to	Noongar	ownership.

However,	the	deal	has	not	been	without	controversy	with	
some	members	of 	the	Noongar	people	objecting	to	the	
deal,	stating	that	they	were	concerned	that	the	deal	was	
selling	off 	Aboriginal	heritage	for	cash.	The	state	government	
was	confident	that	any	objections	to	the	deal	would	not	be	
successful	in	preventing	its	implementation.	

Heritage deregistration
Controversy	has	arisen	over	the	state	government’s	decision	
to	deregister	37	Aboriginal	sacred	sites	by	the	Department	
of 	Aboriginal	Affairs	(‘DAA’)	Aboriginal	Cultural	Material	
Committee	(‘ACMC’).	The	Aboriginal	Heritage	Action	
Alliance	(‘AHAA’)	in	September	has	called	upon	the	Minister	
for Aboriginal Affairs Peter Collier to reinstate the sites that 
were	deregistered	following	applications	by	developers	top	
‘disturb’	them	under	s18	of 	the	Aboriginal	Heritage	Act.	
In	a	landmark	case,	earlier	in	the	year	a	sacred	site	in	Port	
Hedland	that	was	deregistered	by	the	ACMC	was	declared	
invalid	after	Justice	Chaney	declared	that	the	definition	of 	
‘Sacred	Site’	was	too	narrow	and	referred	the	site	back	to	
the	ACMC	for	reassessment.

The	AHAA	has	called	for	action	by	all	Aboriginal	custodians	of 	
the deregistered sites to demand the immediate reinstatement 
of 	all	the	sites	due	to	the	fact	that	Minister	Collier	has	utilised	
the	same	narrow	definition	of 	Sacred	Site	to	deregister	the	
sites.	AHAA	spokesman	and	Yamatji	man	Clayton	Lewis	has	
stated	that	since	the	Justice	Chaney	decision	there	has	been	
no information from the DAA about the status of  any of  the 
deregistered	sites	and	that	they	are	seeking	legal	advice	as	to	
whether	the	custodians	could	sue	the	state	government	if 	any	
of 	the	sites	have	been	damaged	in	the	meantime.

The	AHAA	awaits	a	response	from	the	Minister	Peter	Collier.

STEVEN CASTAN	is	a	WA-based	barrister,	and	nationally-
accredited	mediator.
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INTERNATIONAL
Attacks	on	lawyers	have	worsened	in	a	number	of 	countries	in	
recent	months.	The	most	blatant	is	the	government	crackdown	
in	China.	Beginning	in	July	2015,	over	300	human	rights	lawyers,	
their	associates	and	even	their	children	have	been	detained.	

Turkey
Another	worrying	development	occurred	in	Turkey’s	
eastern	city	of 	Diyarbakir,	the	‘capital’	of 	Kurdish	Turkey.	
There,	apparently	for	political	reasons	associated	with	the	
then	current	election	campaign	by	Prime	Minister	Erdogan	
who	was	advocating	a	hard	line	on	the	Kurds,	Attorney	
Tahir Elҫi,	President	of 	the	Diyarbakir	Bar	Association	and	
a	respected	human	rights	defender	was	arrested	and	jailed.	
The	charge:	‘making	propaganda	and	or	promoting	a	terrorist	
organization’.	He	had	made	a	speech	denying	the	Kurdish	
Workers’	Party	(‘PKK’)	was	a	terrorist	organization,	and	
called	for	peaceful	resolution	of 	the	armed	conflict	between	
it	and	the	Turkish	state.	In	addition	to	denying	the	attorney	
free	speech,	identifying	human	rights	lawyers	with	their	client’s	
cause	is	a	violation	of 	the	United	Nations’	Basic Principles 
on the Role of  Lawyers	(1990).	Nevertheless	it	is	a	rampant	
practice	worldwide.

Elsewhere,	non-physical	attacks	of 	a	financial	kind	continue,	
with	legal	aid	a	target	for	many	governments	still	implementing	
neoliberal	austerity	policies.	The	good	news	is	the	inspiring	
resistance	of 	the	French	lawyers	who	carried	out	a	successful	
strike	(90	per	cent	of 	the	lawyers	struck)	for	three	weeks	
in	October	to	force	the	government	to	back	down	on	a	
threatened	package	of 	reforms	to	the	judicial	system,	including	
planned	cuts	to	legal	aid.	One	element	that	surprised	many	
around	the	world	was	the	willingness	of 	the	French	riot	police	
to	‘get	stuck	into’	the	gowned	advocates.

China
The	extent	of 	the	Chinese	crackdown	has	been	enormous	if 	we	
look	at	the	percentage	of 	the	small	community	of 	human	rights	
lawyers	targeted.	Almost	all,	of 	about	300,	have	been	detained	
according	to	the	Hong	Kong-based	China	Human	Rights	Lawyers	
Concern	Group.	One	reason	the	Group	gives	for	the	crackdown	
is	that	there	had	been	a	rapidly	growing	network	of 	such	lawyers	
that	has	unsettled	the	Chinese	government.

Lawyers’	Rights	Watch	Canada	has	released	a	comprehensive	
report	on	the	parlous	situation	for	the	Chinese	lawyers,	
stating	that	they	have	been	subjected	‘to	wrongful	arrests	and	
prosecutions,	arbitrary	and	incommunicado	detentions	and	
enforced	disappearances	without	judicial	oversight’.	There	
have	also	been	allegations	of 	torture	which	must	be	taken	
seriously	in	light	of 	the	LRWC	report	which	lists	a	number	of 	
cases	from	the	recent	past	where	beatings	in	custody	were	
not	unusual,	and	in	a	number	of 	cases	caused	paralysis	and	
confinement	to	a	wheelchair.

The	question	arises	why	is	this	happening,	and	why	now?	It	
is not easy to analyse but observers believe there has been a 
reactionary	trend	under	the	leadership	of 	President	Xi	Jinping.	
He	has	made	criticisms	of 	‘Western	influences’,	and	Chinese	
elite	institutions	such	as	the	Supreme	Court	have	followed	this	
line,	denying	the	applicability	of 	the	‘separation	of 	powers’	
and	the	‘independence	of 	the	judiciary’.	But	such	views	are	
not	new.	What	appears	to	be	happening	is	a	tightening	up	on	

peoples’	rights	to	try	to	maintain	stability	in	a	society	which	is	
under	great	stress.	The	government	is	attempting	to	transform	
aspects	of 	Chinese	society	that	could	be	dangerous	to	the	
ruling	group.	The	attack	on	corruption	in	senior	circles	of 	the	
government	and	military	could	be	destabilizing.	The	economic	
slowdown	and	the	move	to	an	internally	focused	economy	
brings	unwanted	change	for	many.	There	are	also	disaffected	
social	groups	such	as	peasants	who	have	had	their	land	taken	
through	corruption	and	intimidation.	With	the	growth	of 	the	
middle	class	there	have	been	growing	pressures	for	more	
freedom	of 	expression,	religious	and	otherwise.	In	the	front	line	
of 	resistance	to	the	government	in	many	of 	the	struggles	being	
fought	against	restrictive	government	policies	have	been	a	small	
number	of 	brave	and	effective	human	rights	lawyers,	those	who	
now	are	being	persecuted.

It	is	hoped	that	Australian	lawyers,	through	their	various	
organisations,	will	support	the	Chinese	lawyers	by	making	
their	views	known	to	the	Chinese	authorities.	Conveying	
solidarity	with	the	Chinese	Human	Rights	Lawyers	Concern	
Group	would	also	be	important.	Their	FB	page	is	a	good	
source	of 	information.

As	we	go	to	print,	we	have	just	learned	that	Attorney	Elҫi has 
been	assassinated	by	unknown	gunmen;	he	was	giving	a	speech	
on	human	rights	and	peace.

GILL BOEHRINGER	is	a	former	dean	of 	Macquarie	University	
Law	School,	and	a	member	of 	the	Monitoring	Committee	on	
Attacks	against	Lawyers	of 	the	International	Association	of 	
People’s	Lawyers.


